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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


.GEORGE T. ARATANI, 700 South Leonard Ave., Los 
Angeles 27, Cal.; FUMIKO YOSHIHARA, 2825 E. St., 
San Diego, Cal,; DR. SHIGEICHI OKAMI, 1501 West 
19th St., Long Beach 10, Cal.; YOSHIMATSU 
MINAMI, 1725 East Stowell Rd., Santa Maria, Cal.; 
M&S. MINEYO OKUDA, Rt. 1, Box 326, Livingston, 
.Cal.; HATSUTO YAMASHITA, 900 East 195th St., 
Gardena, Cal.; RICHI BABAMOTO, 11818 Iowa Ave., 
West Los Angeles, Cal.; MRS. MOTOYE HATANAKA, 
16420 S. Bloomfield Ave., Norwalk, Cal.; NOBUICHI 
-MI¥ASHITA, 1029 Glen Ave., Pasadena 3, Cal.; 
SHICHIRO OGOMORI, 539 East 21st St., Los 
Angeles: 11, Cal.; for themselves and for the 1134 
others similarly situated, 


Civil Action 
No. 3164-58 


Plaintiffs, 
Vv. 
WILLIAM P. ROGERS, Attorney General of the 


United States, Department of Justice Bldg., 
Washington 25, D. C., 


Defendant 


RELEVANT DOCKET ENTRIES 
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Motion of pltffs. for instructions on service. 


Order permitting service of copy of complaint for review on 
persons named in Office of Alien Property Final Schedule 
dated October 24, 1958 by ordinary mail. McLaughlin, J. 
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Motion of deft. to extend time to file record and to answer or 
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2-27-59. McGuire, J. 


1960 
Sep. 26 


Oct. 4 
Oct. 5 
Dec. 21 
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Transcript of record of proceedings in the Office of Alien 
property. App. A-1, A-2; A-3; A-4; and A-5 filed. 


Answer of deft. to complaint. 


Order denying motion of George T. Aratani et al, for leave to 
intervene and to dismiss cause as a class action and that 
this action and C.A. 3164-58 shall not be consolidated with- 
out prejudice to right of deft in either action to mo{v]e for 
consolidation and that C.A. 3164-58 shall not be stayed pend- 
ing decision upon the motion of the pltfs herein for permis- 
sion to take depositions nor pending the taking of such depo- 
sitions if allowed and directing that a copy of this order be 
filed in C.A. 3164-58. (N) Orig. filed in CA 3228-58) 
Holtzoff, J. 


Called. Youngdahl, J. 


Motion of deft for designation of a special judge. 
(Original filed in CA 3117-58) 


Answer of pltfs to motion of deft for designation of Special 
Judge. 


Order denying without prejudice motion of deft for designation 
of special judge. (rig. filed in CA 3117-58) Pine, C.J. 


Motion of pltf for reconsideration of order of October 26, 1959 
(orig. in 3117-58) 

Order granting motion of deft. for reconsideration and 
vacating order of 10-27-59 and specially designating Leonard 
P. Walsh, U. S. District Judge to hear and determine all 
matters arising in said action. Pine, C.J. 


Motion of defts for summary judgment; Statement; Memoran- 
dum. 


Motion of pltfs to extend time to file reply to defts motion for 
summary judgment. (consent) 


Order extending time for pltffs to reply to Motion of deft for 
summary judgment to Dec. 26, 1960. Walsh, J. 

Motion of pltfs to extend time for filing opposition to defts 
motion for summary judgment. 


Order extending time to file opposition to motion for sum- 
mary judgment to and including Jan. 31, 1961. McLaughlin, J. 


Memorandum of pltffs in opposition to motion for summary 


judgment. 


Oct. 25 


Nov. 1 
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Consent order substituting Robert F. Kennedy, Attorney 
General of the United States as deft. Matthews, J. 


Stipulation of counsel extending time for deft to reply to 
motion for summary judgment to and including 3/31/61. 


Reply of deft in support of motion for summary judgment. 


Order granting motion of deft for summary judgment and 
directing that defendant file Findings of Fact, Conclusions of 
Law, etc. on or before August 10, 1961. Walsh, J. | 


Motion of pltff to postpone entering order. 
Findings of fact and conclusions of law. Walsh, J. 


Memorandum of deft in opposition to pltfs motion to postpone 
entering final judgment. 

Motion of pltff to vacate orders of 7-7-61 and 8-2-61. 
Opposition of deft to pltffs motion to vacate orders. 


Order denying motion of pltff to vacate this Court's order of 
July 7, 1961, and its findings of fact and conclusions of 
August 2, 1961 and staying same pending further argument. 
Walsh, J. ; 


Memorandum of pltfs in support of motion to vacate order of 
7-7-61 and 8-2-61; appendix. 
Supplemental memorandum of pltff in support of motion to 
vacate order 7-7-61. 


Order denying motion of plaintiff to vacate this Court's order 
of July 7, 1961. Walsh, J. 


Nov. 30 Notice of appeal by pltffs from order 7-7-61. 


[Filed December 15, 1958] 


COMPLAINT FOR REVIEW OF DECISION 
OF DIRECTOR OF ALIEN PROPERTY 


1. Jurisdiction is founded upon the provisions of Section 34(6) of 
The Trading With the Enemy Act, as amended. (50 U'S.C., APP) 


2. These plaintiffs bring this action on their own behalf and on 
behalf of the 1134 other persons similarly situated whose names are 
listed under "Priority (4)" in the Office of Alien Property Final Sched- 
ule in the matter of the insolvent account of The Sumitomo Bank, Ltd., 


4 


dated October 24, 1958 under the title "Bank Deposits". This action is 
brought because: 
(a) The number of plaintiffs, 1144, is too large to permit them 
all to join; 
(o) the questions of fact and law as to every one of the 1144 
plaintiffs is identical; 
every one of the 1144 plaintiffs has an identical claim against 
the specific fund involved in this action, based upon identical 
written documents, issued by the Bank, differing only in date, 
name of depositor, and amount and rate of interest; 
the maximum amount recoverable by many of the plaintiffs is 
less than $250 each, so that the cost of an independent com- 
plaint for review by each of the 1144 plaintiffs would be 
oppressive; 


the ten named plaintiffs herein, whose claims in the aggregate 
amount exceed 15% of the total amount claimed by all the 


priority (4) claimants listed in said Final Schedule under the 
title "Bank Deposits", can and will adequately represent all 
the 1144 priority (4) claimants listed in said Final Schedule 
under the title 'Bank Deposits". 

3. The defendant, William P. Rogers, is sued herein in his official 
capacity as Attorney General of the United States. 

4. Pursuant to Vesting Orders of the Alien Property Custodian 
issued in 1943, certain assets and properties of the Sumitomo Bank, Ltd., 
a Japanese corporation engaged in business in the United States, were 
vested under The Trading With the Enemy Act, as amended. 

5. The United States now holds approximately $1,050,000.00 in 
cash as the proceeds of the liquidation of the vested property. 

6. The 1144 plaintiffs, above identified, all held identically worded 
Yen Certificates of Deposit issued to them in the United States in ex- 
change for the deposit of dollars in the said bank. Said certificates were 
cashable or redeemable upon demand at any time in dollars at the office 
of the Bank in the United States or in Yen at the office of the Bank in Japan. 
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7. The 1144 plaintiffs all filed timely debt claims under Section 
34 of The Trading With the Enemy Act, as amended. | 

8. The said claims were duly heard before George W. Carr, a 
hearing examiner of the Office of Alien Property, who, on January 31, 
1957, recommended to the Director of the Office of Alien Property that 
all of said claims of the said 1144 plaintiffs be allowed in dollars at the 
rate of exchange of 23.4 cents for each Japanese Yen face amount recited 
in the Certificate of Deposit with interest thereon from date of deposit to 
December 8, 1941, at the rate of 3.3 per cent per annum. 

9. On November 13, 1957, the Director of the Office of Alien Prop- 
erty issued his decision confirming the allowance of the claims of the 
said 1144 plaintiffs, but reducing the amount thereof to an amount in 
dollars equal to a rate of exchange of $1.00 for each 361.55 Japanese 
Yen face amounts recited in the certificates of deposit; and that interest 
on the certificates is payable from the date of issue to the date of pay- 
ment, at the rate provided for in the certificates. This decision effected 


a reduction of 98.82% from the dollar amount recommended by the Hear- 
ing Examiner. 


10. On October 24, 1958 the Deputy Director of the Office of Alien 
Property executed and mailed his FINAL SCHEDULE allowing the claims 
of each of the 1144 plaintiffs and computing the dollar amount thereof at 
$1.00 for each 361.55 Yen. The time limit for the filing of a complaint 
for review is fixed by law at sixty days thereafter. . 

11. The sole issue on this complaint for review is the determina- 
tion of the proper dollar rate of exchange for the Yen face amount of the 
1144 plaintiffs’ certificates of deposit. | 

12. The facts relevant to the issues raised in this complaint for 
review will be found in the transcript of the record of proceedings in the 
Office of Alien Property of the Department of Justice, which transcript 
is to be filed herein pursuant to Section 34(f) of The Trading With the 
Enemy Act, as amended, within fortyfive (45) days after service of this 
complaint for review. 
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WHEREFORE, plaintiffs demand review of the FINAL SCHEDULE 
of the Office of Alien Property, pursuant to Section 34(f) of the Trading 
With the Enemy Act, as amended, and that the dollar rate of exchange 
for the Yen Certificates of Deposit of the plaintiffs be fixed at 23.4 cents 
for each Japanese Yen face amount recited in the certificate of deposit, 
and that their claims be allowed as PRIORITY (4) claims in the respec- 
tive amounts. 


/s/ Thomas H. Carolan 
Thomas H. Carolan 
Carolan & McHugh 
821 Fifteenth St., N.W. 
Washington 5, D. C. 


/s/ Philip W. Amram 
Philip W. Amram 
Amram, Hahn & Sundlun 
Washington Building 
Washington 5, D. C. 
December 15, 1958 Attorneys for Plaintiffs 


[Filed February 27, 1959] 


ANSWER 


Defendant, for his answer to the complaint for review: 

1. Admits the allegations of paragraphs 1, 3, 4, 5 and 12 of the 
complaint. 

2. With respect to paragraph 2 of the complaint, admits that 
plaintiffs purport to bring this action on their own behalf and on behalf 
of 1134 other persons allegedly similarly situated, whose names are 
listed under the title "Bank Deposits" in "Priority (4)" in the Final 
Schedule in the matter of the insolvent account of the Sumitomo Bank, 
Ltd., issued by the Deputy Director of the Office of Alien Property on 
October 24, 1958; admits that each of the persons listed under the title 
"Bank Deposits" in "Priority (4)" of the schedule has a claim under 
Section 34 of the Trading With the Enemy Act, as amended, based on 
certain written documents, the type and nature of which are specifically 
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described in the transcript of the record of the proceedings in the Office 
of Alien Property on file with this Court, and that such claims, differing 
in date, amount and rate of interest, are payable out of the sum of 
approximately $1,050,000 held by the defendant in Account No. 39-705 as 
proceeds of property vested as owned by the Sumitomo Bank, Ltd.; admits 
that the maximum amount recoverable by many of the claimants listed in 
“priority (4)" of the schedule under the title "Bank Deposits" is less than 
$250.00; and, except as thus expressly admitted, denies each and every 
other allegation of said paragraph 2. 

3. With respect to paragraph 6 of the complaint, admits that all of 
the claimants listed under the title "Bank Deposits" in "Priority (4)" of 
the schedule held certain written documents, the types and nature of 
which are specifically described in the aforesaid transcript of the record 
of the proceedings in the Office of Alien Property on file with this Court, 
which documents embody contracts between the claimants and the 
Sumitomo Bank, Ltd., pursuant to which, in consideration of the deposit 
by claimants of yen with the Sumitomo Bank, Ltd., said bank promised 
to repay the yen in Japan with interest at a rate fixed in the contract; 


and, except as thus expressly admitted, denies each and every “= 


allegation of said paragraph 6. 

4. With respect to paragraph 7 of the complaint, admits that all of 
the claimants listed under the title "Bank Deposits" in "Priority (4)" of 
the schedule filed timely debt claims under Section 34 of the Trading 
with the Enemy Act, as amended; and, except as thus expressly admitted, 
denies each and every other allegation of said paragraph 7. | 

5. With respect to paragraph 8 of the complaint, admits that 
George W. Carr, a hearing examiner of the Office of Alien Property, 
duly held a hearing with respect to certain issues arising out of the yen 
deposits made by many claimants listed under the title "Bank Deposits" 
in "Priority (4)" of the schedule, and that on January 31, 1957, said 
hearing examiner issued a recommended decision with respect to the 
answers to the issues concerning which the hearing was held, the com- 
plete details of which matters are contained in the transcript of the 
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record of the proceedings in the Office of Alien Property on file with 
this Court; and, except as thus expressly admitted, denies each and 
every other allegation of said paragraph 8. 

6. With respect to paragraph 9 of the complaint, admits that on 
November 13, 1957, the Director of the Office of Alien Property issued 
his decision with respect to the issues heard before hearing examiner 
George W. Carr, and refers to that decision, part of the transcript of 
the record of proceedings before the Office of Alien Property on file 
with this Court, for the Director's findings of fact and conclusions of 
law; and, except as thus expressly admitted, denies each and every 
other allegation of said paragraph 9. 

7. Admits the allegations of paragraph 10 of the complaint, except 
denies that the 1144 claimants are all plaintiffs in this action. 

8. Neither admits nor denies the allegations of paragraph 11 of 
the complaint, since such allegations embody conclusions of law which 
need not be answered. 

WHEREFORE, defendant demands judgment affirming the Final 
Schedule of the Office of Alien Property and directing payment pursuant 
to said schedule as affirmed. 

Dated February 27, 1958. 


/s/ Dallas S. Townsend 
Assistant Attorney General 


/s/ George B. Searls 
/s/ Max Wilfand 
/s/ Sidney Ullman 


Attorneys, Department of Justice 
Office of Alien Property 
Washington 25, D. C. 


Attorneys for Defendant 


[Certificate of Service] 


[Filed September 26, 1960] 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


The defendant, conceding solely for the purposes of this motion 
that the action is a proper class suit under Rule 23, Federal Rules of 
Civil Procedure, and that all claimants named under the title "Bank 
Deposits" in Priority (4) of the final schedule of the Office of Alien 
Property in respect of the insolvent estate of the Sumitomo Bank, Ltd. 
are proper parties plaintiff herein, moves, pursuant to Rule 56, Federal 
Rules of Civil Procedure, for summary judgment dismissing the com- 
plaint on the ground that there is no genuine issue as to any material 
fact and that defendant is entitled to judgment as a matter of law. 

The motion is based on the pleadings and the certified transcript 
of the record of proceedings in the Office of Alien Property in respect 
of the insolvent estate of the Sumitomo Bank, Ltd., on file in this action. 


/s/ Dallas S. Townsend | 
Director, Office of Alien Property 


/s/ Daniel G. McGrath 
/s/ Armand B. DuBois 


Attorneys, Department of Justice 
Office of Alien Property 
Washington 25, D. C. 


Attorneys for Defendant 


[Filed July 7, 1961] 
ORDER 


This matter having come before the Court for hearing and argu- 
ment on the Defendant's motion for summary judgment, and the Court 
having reviewed the pleadings, the record, the memoranda of points and 
authorities in support of and in opposition to the motion, and the other 
papers on file in the case, and the Court finding that there is no material 
issue of fact existing in the case, it is this 7th day of July, 1961, 

ORDERED, that the Defendant's motion for summary judgment be, 
and the same hereby is, granted; and 
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Counsel for Defendant is directed to submit proposed findings of 
fact and conclusions of law consistent with this Order on or before 
August 10, 1961. 


/s/ Leonard P. Walsh 
Judge 


[Filed August 2, 1961] 
MOTION 


MOTION TO DELAY ENTERING OF ORDER FINDING FACTS AND 
CONCLUSIONS OF LAW IN SUPPORT OF ORDER GRANTING DEFEND- 
ANT'S MOTION FOR SUMMARY JUDGMENT. , 

Plaintiffs move to postpone the entering of a final order granting 
Defendant's Motion for Summary Judgment until: 

A. A decision has been made on Plaintiffs’ motion to 


vacate the Order of July 7, 1961 and to permit further 
argument on Defendant's Motion for Summary Judg- 
ment. Such Motion will be filed on or before August 
9, 1961. 


OR 

Plaintiffs have had a reasonable time in which to file 
objections to the proposed findings of fact and con- 
clusions of law submitted by the Defendant to the 
Court on August 1, 1961, should the Court deny the 
motion referred to in paragraph A above. 

/s/ Thomas H. Carolan 

* * * 


Attorneys for Plaintiffs. 
[Certificate of Service] 


[Filed August 2, 1961] - 
FINDINGS OF FACT 
AND 
CONCLUSIONS OF LAW 


The above cause having come before this Court for hearing and 
argument on May 18, 1961 on the Defendant's motion pursuant to Rule 
56 of the Federal Rules of Civil Procedure for a summary judgment dis- 
missing the complaint, and the Court having heard oral argument and 
examined the written briefs and the memoranda of points and authorities 
submitted by counsel in support of and in opposition to the motion; and 


having reviewed the other papers on file in the case, now makes the 


following findings of fact and conclusions of law: 
FINDINGS OF FACT : 

1. This action is brought under Section 34(f) of the Trading with 
the Enemy Act, as amended (50 U.S.C. App. 34 (f), (hereinafter called 
"the Act") to review defendant's Final Schedule of debt claims allowed 
with respect to the insolvent estate of the Sumitomo Bank Ltd. so far 
as it relates to the partial dismissal of 1,144 debt claims based on yen 
deposits. | 

2. Certain property of the Sumitomo Bank Ltd., was vested by the 
Alien Property Custodian */ on October 23, 1942 pursuant to Vesting 
Order No. 162. : 

3. Plaintiffs have filed timely debt claims with the Custodian pur- 
suant to the provisions of Section 34 of the Act. | 

4. Plaintiffs are eligible debt claimants under Section 34 (a) of 
the Act. 

5. Sumitomo Bank Ltd. maintained branch offices in Los Angeles 


and San Francisco, California, (hereinafter referred to as the branches") 


17 By executive Order No. 9788 (11 F. R. 11981, Oct. 14, 1946) the 
Office of Alien Property Custodian was terminated and its powers and 
functions transferred to the Attorney General. The term "Alien Prop- 
erty Custodian" or "Custodian" shall be deemed to include the Attorney 
General where the context so requires. : 


cr. 143, 144).2/ Im addition, it was the owner of alll the stock of the 
Sumitomo Bank of California, a banking corporation organized under the 
laws of the State of California with offices in Sacramento; the Sumitomo 
Bank of Seattl[e], Washington, a banking corporation organized under the 
laws of the State of Washington; and the Sumitomo Bank of Hawaii, a 
banking corporation organized under the laws of the State of Hawaii 
(hereinafter called the “affiliates"). (T. 148; Ex. 2A (p. 6 of Letter of 
April 7, 1950 from Bank of Osaka Ltd.) of Ex.Z).° 

6: Plaintiffs’ debt claims are based upon yen deposits which plain- 
tiffs made with the Sumitomo Bank Ltd. Each individual plaintiff executed 
an application at one of the Sumitomo branch or affiliate banks in the 
United States. This application was entitled "Application for Remittance 
(for deposit in Japan)" (Ex. Z, P. 15; Ex. 2A to Ex. Z, sample 1). 

The application showed, inter alia, the particular Sumitomo branch bank 
in Japan to which the yen were being remitted for deposit, the fact that 
the deposit was for a term of six months and the depositor's name and 
address. The application also showed the rate of exchange at which the 
yen were purchased by the depositor from the American bank or affiliate, 
together with the dollar amount paid by the customer and the yen amount 
received for remittance to Japan for deposit. At that time, the depositor 
also executed a signature card in duplicate (Ex. Z pp. 15, 16) 

7%. The depositor was then given a document entitled "Receipt" by 
the local branch or affiliate. The California branch and affiliate banks 
employed the same form of receipt (Specimens A, B. E of Ex. 2A to 
Ex. Z), in which the local bank acknowledged the receipt of the yen and 
undertook to forward such yen for deposit in a specified Sumitomo bank 
in Japan. The receipt also set forth the term of the deposit and the rate 


2, Record references preceded by letter "I" refer to the pages of the 
certified administrative record on file with this Court. 


8/ Ex. Z is in App. A-5 of the certified record. 
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of interest. In addition to the foregoing data, the back of the receipt set 
forth the conditions of the yen deposit. 4 : 

8. The yen were remitted to the Japanese bank of deposit sh the 
local branch or affiliate bank through the normal banking: practice of 
bookkeeping credit and debit entries (idg. 21, T 151). In this connection 
and following the issuance of the receipt, the remittance advice, the 
application executed by the depositor and one copy of his signature card 
were forwarded by the local bank directly to the particular branch in 
Japan in which the yen deposit was made (Ex. Z. pp. 17, 18). When the 
branch bank in Japan received these documents, it immediately opened 
on its Time Deposit Register Book a deposit account in the name of the 
depositor (Ex. Z, pp. 18-22, Ex. 2A to Ex. Z, Q. AND A. 133; Fdg. 22, 
T. 151; App. A-1, Testimony of K. Sawada at hearing at Los Angeles 
Oct. 26, 1955, p. 33 of stenographic minutes, App. A-1). 

9. These time yen deposits were as a matter of practice and 
understanding automatically renewable from one six month period to 
another. The interest which was current at the time the deposit was 
renewed became effective with respect to the period of renewal (Ex. 2A 
to Ex. Z, Qs and As 17-19). 

10. These yen deposits in Sumitomo's branches in Japan were 
treated as liabilities of those branches and we[re] so posted on their 
books (Fdgs. 19, 22, 23, T. 150-151). 

11. For the benefit of those yen depositors who were in need of 
funds, Sumitomo Bank, Ltd., Japan, authorized its American branches 
and affiliates to purchase such deposit receipts at the buying rate for 
yen at the time the receipt holder presented his document for payment, 
provided that the purchase was made by the same branch or affiliate 
bank through which the yen had been remitted for deposit in Japan. 


4) The Seattle affiliate did not issue "receipts". Instead, following the 
sale and purchase of the yen, the Seattle affiliate drew a yen bill of 
exchange on a specified Sumitomo branch bank in Japan in the yen 
amount purchased, the bill being payable to the depositor in six months 
at a stated rate of interest (Specimen D of Ex. 2A to Ex. Z). | 
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Pursuant to this authorization the local branches and affiliates as a 
matter of practice purchased the yen evidenced by the receipts upon 
demand. The Japanese branch banks concerned were notified of such 
purchases and appropriate entries were made on the respective books 
of each bank to indicate the purchase of the yen and the discharge of the 
deposit liability of the Japanese branch or home office, as the case 
might be (Ex. Z, pp. 34-35). 

12. On December 8, 1941, all of the Sumitomo branch and affiliate 
banks in the United States were closed because of the war. The[y] were 
thereafter liquidated pursuant to federal authorization (T. 144, 145). 

13. Following hearings before a Hearing Examiner of the Office 
of Alien Property and the issuance of a recommended decision by the 
Hearing Examiner (T. 116-135), the Director issued his decision on 
November 13, 1957 making detailed finding of fact and conclusions of 
law (T. 143-164). He found that the yen deposits were payable in yen in 
Japan by the respective Sumitomo branches in Japan in which the yen 
deposits were made (Fdgs. 9, 12, 17, T. 148, 149, 1950) and that while 
the American branches and affiliates were authorized to an{d], as a 
matter of practice, did purchase the certificates or receipts on demand 
at the then prevailing buying rate for yen, Sumitomo was not obligated 
to make such purchases under the terms of the deposit (Fdg. 13, T. 149) 

The Director concluded that under the "judgment day" rule set 
forth by the Supreme Court in Deutsche Bank v. Humphrey, 272 US. 
517, the yen deposits being payable in Japan were convertible into dol- 
lars at the rate of exchange in effect on the day of judgment or, by 
analogy, since the claims were allowed administratively, on the day of 
allowance (T. 161). The parties having stipulated that the post-war 
rate of exchange was 361.55 yen to the dollar (T. 163; pp. 124-125 of 
stenographic mimutes of hearing at Washington, D. C., on Feb. 21, 1956 
contained in App. A-1 of the record on file in the Court), the claims 
were so listed in the Final Schedule. The Director in his decision also 
stated (T. 162) that if the yen certificates of deposit or receipts were 
found to be payable upon demand by Sumitomo's branches and affiliates 
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in the United States and if demand for payment of the certificates or 
receipts was deemed to have been made on December 8, 1941 by reason 
of the closing of Sumitomo's American branches and affiliates, on that 
day, the rate of exchange in existence on the day of breach, December 8, 
1941, would then be applicable pursuant to the "breach day" rule set 
forth by the Supreme Court in Hicks v. Guiness, 269(U.]S. 71. However, 
as the Director pointed out in his decision (T. 162), no rate of exchange 
existed on the assumed breach date of December 8, 1941 and indeed none 
had existed since the freezing controls under Executive Order No. 8389, 
as amended, became effective as to Japan on July 25, 1941 when the rate 
of exchange was 23.4¢ or 4.27 to the dollar. The Director, accordingly, 
pursuant to the reasoning of the Supreme Court in Sutherland v. Meyer, 
271 U. S. 272, adopted the first available rate of exchange after the 
termination of hostilities when intercourse between the two countries 
re{s]umed (T. 163) or 361.55 yen to the dollar. 

14. The Director on October 24, 1958, in accordance with Section 


34 (f) of the Act, issued his Final Schedule with respect to the insolvent 
estate of the Sumitomo Bank Ltd. (T. 167, App. B). Under the Schedule, 
the Director proposed to pay plaintiffs’ debt claims at the post-war rate 
of exchange. | 


CONCLUSIONS OF LAW 
1. There is no genuine issue as to any material fact in this case. 
2. The scope of review of this Court in Section 34 proceedings is 
limited to setting aside findings of fact and conclusions of law of the 
Custodia{n] that are clearly erroneous. International Silk Guild v. 
Rogers, 262 F.2d 219, 224; Reissner v. Rogers, 276 F. (2d) 506, 509, 
cert. den. 347 U. S. 903. 
3. The following essential findings of the Custodian were sup- 
ported by substantial evidence and were not clearly erroneous: 
A. The yen deposits were made in the various Sumitomo 
branches located in Japan and were payable in yen in Japan. | 
B. The yen deposits were not made in Sumitomo's American 
branches or affiliates and were hence not payable in yen in the United 
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States although the American branches and affiliates of Sumitomo were 
authorized by Sumitomo, Japan, and, as a matter of practice, did pur- 
chase the receipts received by the plaintiffs on demand at the then pre- 
vailing buying rate for yen. 

4. As yen obligations payable in Japan, plaintiffs' receipts were 
correctly converted into dollars at the current rate of exchange of 361.55 
yen to the dollar pursuant to the "judgment day" of Deutsche Bank v. 
Humphrey, 272 U. S. 517. 

5. Assuming arguendo that the yen receipts were payable in the 
United States on demand, the post-war rate of exchange of 361.55 yen to 
the dollar is applicable pursuant to the "breach day" rule of Hicks v. 
Guiness, 269 U. S. 71, since no rate of exchange existed on the date of 
breach, December 8, 1941. Sutherland v. Mayer, 271 U.S. 272; Inter- 
national Silk Guild v. Rogers, 262 F.2d 219. 

5. Defendant's motion for summary judgment, dismissing plain- 
tiffs' complaint for review of the partial disallowance of their debt 
claims against the Sumitomo Bank Ltd. must be granted. 

Date: August 2, 1961 


/s/ Leonard P. Walsh 
United States District Judge 


[Filed August 7, 1961] 


MOTION 


MOTION TO VACATE ORDERS OF JULY 7, 1961 
AND AUGUST 2, 1961 GRANTING DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT TO PERMIT 
FURTHER ARGUMENT ON SAID MOTION. 


Plaintiffs move the Court to vacate the orders of July 7, 1961 and 
August 2nd, 1961, granting Defendant's motion for Summary Judgment 
and entering findings and conclusions and to fix a date for further argu- 


ment on said motion. 


MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION 


* * * * 
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I 

The proposed Findings and Conclusions were approved by the Court, 
without an opportunity, on the part of plaintiffs, to show their inaccuracy 
in fact. In addition to the matters listed in the appendix, we would point 
out the following glaring error. | 

No rate of exchange existed on the assumed breach date of 

December 8, 1941 and indeed none had existed since the - 

freezing controls under Executive Order No. 8389, as amended, 

became effective as to Japan on July 25, 1941 when the rate of 

exchange was 23.4 cents or 4.27 to the dollar. 

This copies the finding of the Director below. 

However, the Director's finding is the opposite of that of the Hear- 
ing Examiner (page 18 of Recommended Decision of George Ww. Carr), 
who took the testimony and saw the witnesses :- | 

"On December 8, 1941 the yen was worth $.234. This was ve 
upon as-the pre-war rate by stipulation of the parties. It can be 
assumed that this rate continued for a few days-As the Court 

said in Sutherland vs. Mayer, supra, it 'seems near enough to 

the designated date’. There is also direct evidence in the 

record to this effect and it is not disputed." | 

It appears from the record below that the Director not otly refused 
to accept the findings of his Hearing Examiner but refused to comply with 
the stipulation between his counsel and counsel for plaintiffs that the pre- 
war rate between dollars and yen gave the latter a value of 23.4 cents 
each. Moreover, the Director ignored the existence of a letter dated 
April 15, 1947 written by Thomas H. Creighton, Chief of Property Divi- 
sion of OAP to Donald Sham, Secretary of OAP stating: 

"The attached claim is made against Sumitomo Bank, Ltd., 

Osaka, Japan, for the principal amount of the certificate of 

deposit in the amount of $409.96 (computed at the rate of 23.4 

cents, being the value of the yen as prescribed in General 

Order No. 30, executed on March 9, 1944) plus such accrued 

interest as may be determined.” (Plaintiffs' exhibit No. 37- 

Page 131, Volume IX of transcript) 
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At the argument on the Motion for Summary Judgment plaintiffs’ 
counsel did not present this point to the Court, we could not believe that 
the Defendant would renege on the stipulation later in the face of the un- 
controverted record and claim that no rate of exchange existed between 
dollars and yen after July 25, 1941. Plaintiffs in the re-argument now 
requested are prepared to offer to the Court documents from the U. S. 
Treasury Department and other sources proving that there was between 
July 25, 1941 and December 7, 1941 a rate of exchange between dollars 
and yen. 

m 

Plaintiffs’ counsel had no knowledge that the Court intended, at the 
argument on the Motion for Summary Judgment to treat the case as sub- 
mitted for the full "Review" called for in the Act of Congress. Counsel 
appeared prepared to show this Court that there were fundamental issues 
of fact which required a full hearing on "Review". 

If the Court adheres to its previous ruling of law that the entire _ 
"Review" can be disposed of in a summary motion, plaintiffs should, at 
the very least, be permitted to argue the facts of the case, and particu- 
larly should have the opportunity to contest the proposed Findings and 
Conclusions. 

We therefore respectfully request the Court to vacate the two 
Orders of July 7, 1961 and August 2, 1961 and set this case down for 
re-argument. : 

Dated August 7, 1961 


/s/ Thomas H. Carolan 
* * * 


[Filed October 2, 1961] 
ORDER 


This matter comes before the Court on the Plaintiffs’ motion to 
vacate the Court's order of July 7, 1961, granting Defendant's motion 
for summary judgment, and the Court's findings of fact and conclusions 
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of law entered on August 2, 1961, for the purpose of permitting further 
argument on the motion for summary judgment; and the Court having 
reviewed the pleadings, the record, the memoranda of points and author- 
ities in support of and in opposition to the Plaintiffs’ motion, and the 
other papers on file in the case, it is this second day of October, 1961, 

ORDERED, That Plaintiffs’ motion to vacate this Court's order of 
July 7, 1961, and its findings of fact and conclusions of August 2,-1961, 
be, and the same hereby is, denied; and it is 

FURTHER ORDERED, that the Court's order of July 7, 1961 and 
its findings and conclusions of August 2, 1961, are stayed pending further 
argument at a time to be set by this Court. | 


/s/ Leonard P. Walsh 
Judge 


Washington, D. C., 
Thursday, October 26, 1961. 
The above-entitled cause came on for hearing before HONORABLE 
LEONARD P. WALSH, United States District Judge, at 10:30 ofclock a.m. 


* * * * * 


PROCEEDINGS 


* * * * * 


MR. CAROLAN: * * * and there wasn't any collapse of Japan on 


December 8th or any surge of America. 

THE COURT: No, but certainly it was dramatic. 

MR. CAROLAN: It was dramatic but not so dramatic a5 ‘to wipe 
out a rate of exchange between dollars and yen. 

THE COURT: Why not? 

MR. CAROLAN: We have demonstrated that it didn't wipe it out 
so far as tradings in dollars and yen in Switzerland was concerned. 

THE COURT: But that was a rather dramatic incident, wasnt it? 

MR. CAROLAN: Yes, your Honor. 
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THE COURT: Certainly it would affect the exchange, wouldn't it? 

MR. CAROLAN: It might have. 

THE COURT: Well, do you say to the Court that it would not? 

MR. CAROLAN: I say to the court that in view of the testimony 
we have adduced in this record that it did not. 

THE COURT: We will take five minutes at this time. 

(A short recess was taken.) 
* * * * * 

MR. CAROLAN: * * * and it was understood that only the branch 
issuing the receipt would re-purchase it or pay it, however you want to 
describe it, so that the plaintiffs here can --- 

THE COURT: Well, we don't have to go over that again. 

MR. CAROLAN: No, no. Iam closing, your Honor. So that the 
plaintiffs here can, if necessary, produce more evidence showing 
estoppel from the banks to deny — show that the banks never refused to 


pay one of those Sumitomo certificates ... 
* * * * 


[Filed October 25, 1961] 


MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION 
TO VACATE THE ORDER OF JULY 7, 1961, GRANTING 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND 
THE COURT'S FINDINGS OF FACT AND CONCLUSIONS 
OF LAW ENTERED AUGUST 2, 1961 FOR THE PURPOSE 
OF PERMITTING FURTHER ARGUMENT ON THE MOTION 
FOR SUMMARY JUDGMENT. 


oe eee 


* * * * * 


ON THE RECORD BEFORE HIM THE DIRECTOR 
SHOULD HAVE FOUND THAT THE DEPOSITS 
WERE PAYABLE AT THE AMERICAN BRANCHES 
OR AFFILIATES ON DEMAND 


and 


THE DIRECTOR SHOULD HAVE FURTHER FOUND 
THAT THE CLOSING OF THE AMERICAN 
BRANCHES OR AFFILIATES ON DECEMBER 8, 1941, 
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CONSTITUTED A BREACH MAKING A DEMAND 
UNNECESSARY. (see appendix pages 1-2 for 
citations on this point) 


The Director was not unaware of the possibility that the findings 
proposed in the two paragraphs above would be eventually made, for he 
stated: | 
“that if the yen certificates of deposit or receipts were found to 

be payable on demand by Sumitomo's branches and affiliates in 
the United States and if demand for payment of the certificates 
or receipts was deemed to have been made on December 8, 
1941, by reason of the closing of Sumitomo's American | 
branches and affiliates, on that day, the rate of exchange in 
existence on the day of breach, December 8, 1941, would then 
be applicable pursuant to the 'breach day' rule set forth by 

the Supreme Court in Hicks v. Guiness 269 U. S. 71." 

The Director in his decision (T. 162) stated: 

"[E]ven if the "Breach Day' rule and the rate of exchange | of 
December 8, 1941, were applicable, the view that the rate of 
23.4 cents per yen, which was the rate of July 25, 1941, con- 
tinued to prevail on December 8, 1941, is untenable. No rate 
of exchange was quoted by the Federal Reserve Board after 
that of July 25, 1941. Claimants rely on Sutherland v. Mayer, 
271 U. S. 275 (1925) in support of the position that the rate of 
July 25, 1941, was applicable on December 8, 1941. | 
The distinction between Sutherland v. Mayer and the instant 
case is clear: firstly, there were no developments of conse- 
quence between July 14, 1919, and July 17, 1919, in the rela- 
tionship between the United States and Germany, and no! 


apparent reason why the rate of exchange between the mark 
and the dollar would fluctuate drastically during that 3 day 
period. Conversely, the outbreak of war on December 7, 


1941, was so dramatic an occurrence it should not be assumed 
that a pre-war rate between dollars and yen survived the event. 
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Secondly, the difference between a 3 day period and a period 


of several months cannot be ignored, particularly when cur- 


rency controls between the two countries existed during the 

several month period." 

While the Director would not ignore what he asserted to be facts, 
and it will be demonstrated that his assertions are incorrect, he would 
ignore the finding of the Hearing Examiner (T 133): 

"On December 8, 1941, the yen was worth $.234. This was agreed 
upon as the pre-war rate by stipulation of the parties. It can be 
assumed that this rate continued for a few days. As the Court 
said in Sutherland v. Mayer, Supra, 'it seems near enough to the 
designated date.' There is also direct evidence in the record to 
this effect and it is not disputed." (Emphasis supplied) 

What is a rate of exchange? It is the ratio between currencies as 
established by buyers and sellers thereof. As in other market trans- 
actions the price of'a currency is largely established by supply and 
demand. A currency except in its own country is a commodity. The 
Federal Reserve Bank of New York from quotations on the purchase or 
sales of currencies reported by dealers reports the average prices from 
day to day. The Federal Reserve Bank of New York does not establish 
the rates of exchange, it merely reports what buyers and sellers have 
established as an average price just as the Wall Street Journal reports 
the previous day's market transactions with respect to shares traded on 
the New York Stock Exchange. If, for example, no sales are consum- 
mated of shares of a corporation listed on the Exchange on a given day 
the following day the Wall Street Journal has nothing to report with 
respect thereto. That does not mean that the shares of such corporation 
are without value, or that no price has been established therefor. In 
practice the people interested in such shares will revert to the last 
quoted sale for determining the value of shares. This is the method 
adopted by the Court in Sutherland v. Mayer above referred to. 

The only direct evidence in this case on the question as to whether 
there was on December 8, 1941, a rate of exchange between dollars and 
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yen was presented by plaintiffs and was not disputed by Defendant. A. 
Financial Institution in Switzerland reported that in transactions involving 
yen and dollars on December 8, 1941, the ratio between the two curren- 


cies was such as to give the yen a dollar value of 23.4 cents each. 
(Claimants Exhibit 36). 

At the Hearing Claimants offered in evidence General Sede No. 
30 of the Office of Alien Property but the Hearing Examiner stated he 
would take judicial notice of said Order. (Transcript Vol. IX page 130). 
The Order issued by the Office of Alien Property on March 9, iu and 
revoked December 19, 1952 reads in part as follows: 

"Under the authority of the Trading with the Enemy Act, as 
amended, and Executive Order No. 9095, as amended, and pur- 
suant to law, the undersigned, having vested claims and rights 
of foreign countries and nationals thereof against citizens and 
residents of the United States, which claims and rights are, by 
contract or agreement made or entered into by the parties prior 
to such vesting, dischargeable by payment in monetary units of 
enemy countries; and 
FINDING that there does not now exist a free and open market 
or other reasonable means for ascertaining the true value, equi- 
valent, or rate of exchange of such monetary units of enemy 
countries, and after considering rates of exchange certified to 
the Secretary of the Treasury by the Federal Reserve Bank of 
New York and other relevant factors; and 
DETERMINING that it is in the interest of and for the benetit of 
the United States to fix and prescribe a basis of computation in 
the premises, hereby issues the following regulation: , 
$ 508.80 General Order No. 30 

(a) That for the purpose and solely for the purposes of dis- 
charging claims and rights of foreign countries and nationals 
thereof against citizens and residents of the United States which 
by contract or agreement made or entered into by the parties 
prior to vesting are dischargeable by payment in monetary units 


of certain enemy countries and which have heretofore been or 
shall hereafter be vested by the undersigned, the equivalent of 
the monetary units of such enemy countries shall be computed 
as follows: 

xx ** * Kk KK * 

(2) Japanese Yen at twenty three and four tenths (23.4) cents, 

United States currency, each 

x**x* kek eK K * 


Executed at Washington, D. C. on March 9, 1944. 


(Signed) Leo T. Crowley 
(Official Seal) Leo T. Crowley 


Alien Property Custodian. 

The Office of Alien Property may argue that this order applies 
only to debts expressed in enemy currencies which are collectible by the 
Office of Alien Property as a result of vesting. If it was equitable for the 
Office of Alien Property to establish the value of yen at 23.4 cents on 
March 9, 1944, for the collection of debts it would seem that it would be 


equitable to apply the same rate for December 8, 1941, when there still 


were reported transactions giving yen a dollar value of 23.4 cents each. 
In 1947 more than 5 years after December 8, 1941, the Office of Alien 
Property asserted a claim for dollars based on a Sumitomo Bank receipt, 
such as we have in this case, in which that office computed the dollar 
value of the claim at the rate of 23.4 cents per yen. (Claimants Exhibit 
No. 37) What explanation of this occurrence do we have from the Office 
of Alien Property? The Hearing Examiner was asked to: 

"take judicial notice of the fact that that claim was filed by an em- 
ployee of the Office of Alien Property and that, since it dealt with 
an obligation stated in a foreign currency, he was duty bound to 
observe the provisions of General Order No. 30 which were then 
in effect." (Transcript Vol. IX page 131) 

The claim above referred to was based upon a vested Sumitomo 
Receipt which was apparently owned by an enemy national. If the Office 
of Alien Property standing in the shoes of an enemy National can assert 
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a claim based upon the same type of obligation as plaintiffs and ask for 
dollars at the rate of 23.4 cents per each yen, then in all fairness and 
equity a qualified non-enemy national or citizen of the United States 
should have the same right. 

During the Hearing two stipulations with respect to the rate of ex- 
change between yen and dollars were entered into by counsel. ‘The Direc- 
tor now wishes to honor one and disregard the other. He would dis- 
regard the stipulation that the pre-war rate of exchange between dollars 
and yen gave the yen a dollar value of 23.4 cents each. It was understood 
that pre-war meant prior to December 7, 1941. The stipulation that the 
post war rate of exchange was 361.55 yen to the dollar the Director 
accepts. 

The Director not only ignored the undisputed evidence of the exis- 
tence of a rate of exchange on December 8, 1941, the existence of the 
General Order No. 30, the stipulation of Counsel, but found without any 
factual support: 

“that no rate of exchange had existed since freezing controls under 
Executive Order 8389, as amended, became effective as to Japan 
on July 25, 1941, when the rate was 23.4 cents or 4.27 to the 
dollar." | 
Inasmuch as the Director gives no reasons for such finding other 

than a reference to Executive Order No. 8389, as amended, it is assumed 
that he must be of the opinion that such Executive Order by itself termi- 
nated the rate of exchange between dollars and yen. This is not so. When 
the freezing controls applied to Japan a procedure for licensing trans- 
actions involving Japanese funds was simultaneously set up. It was not 
the intention of our government to prohibit all trade between Japanese 
nationals and ourselves. Trade did continue. United States Treasury 
documents are available to prove that licenses were issued between 

July 26, 1941, and December 7, 1941, authorizing trade involving 
Japanese yen and United States dollars. On page 5 of Volume IV of the 
transcript is a table of rates between dollars and yen taken from reports 


of the Federal Reserve Bank of New York which shows a rate of exchange 
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between dollars and yen through the month of August, 1941. 

An examination of such table, accepted by counsel for the Office of 
Alien Property, will disclose that beginning with December 1939 through 
the month of August 1941 the dollar value of Japanese yen varied from a 
high of .23441 and a low of .23431 cents each. This variation amounts to 
1/100th cent per yen, less than a nickel on $100.00. The table also shows 
that the rate remained constant at .23431 from October 1940 through 
August 1941. From this one can correctly assume that the freezing of 
Japanese funds on July 26, 1941 did not in any manner affect the dollar 
value of the Japanese yen. It was not assumed that the pre-war rate be- 
tween yen and dollars survived the outbreak of war on December 7, 1941, 
the undisputed evidence shows that the pre-war rate between dollars and 
yen remained the same on December 8, 1941. 

It was the belief of plaintiffs that the Office of Alien Property in 
view of the stipulation above referred to did not dispute the existence of 
a pre-war rate of exchange giving the yen a value of 23.4 cents. It is 
now the belief of plaintiffs that the Office of Alien Property having failed 
to convince the Hearing Examiner that the deposits were payable only in 
Japan, resorted to the incorrect assumption that all exchange rates were 
terminated by the application of Executive Order No. 8389, as amended, 
to Japan. 


[Filed November 7, 1961] 
ORDER 


This matter came on for hearing and argument on the Plaintiffs' 
motion to vacate this Court's Order of July 7, 1961, granting Defendant's 
motion for summary judgment, and also the Court's findings of fact and 
conclusions of law entered on August 2, 1961. After review of the memo- 


randa of counsel for each of the parties in support of and in opposition to 


Plaintiffs’ motion, and after reviewing the other papers on file in the 
case, it is this 7th day of November, 1961, 
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ORDERED, that Plaintiffs' motion as hereinabove noted be and 
the same hereby is,:denied. 


/s/ Leonard P. Walsh 
Judge 


[Filed November 30, 1961] 


NOTICE OF APPEAL 

Notice is hereby given that George T. Aratani, et al, plaintiffs 
above named, hereby appeal to the United States Court of Appeals for 
the District of Columbia Circuit from the Order of the District Court 
entered the 7th day of July, 1961, granting Defendant's Motion for Sum- 
mary Judgment and the District Court's findings of fact and conclusions 
of law entered the 2nd day of August, 1961, together with the District 
Court's Order entered the 2nd day of October, 1961, denying Plaintiffs’ 
Motion to vacate the Order of July 7, 1961 and the findings of fact and 
conclusions of law entered the 2nd day of August, 1961, but staying the 
Order of July 7, 1961 and the findings of fact and conclusions of law 
entered August 2, 1961, pending further argument at a time to be set by 
the Court, and from the Order of the District Court entered the 7th day 
of November, 1961, denying Plaintiffs' Motion to vacate the Order of 
July 7, 1961, and the findings of fact and conclusions of law entered 
August 2, 1961. 
Dated November 30, 1961 /s/ Thomas H. Carolan 


Attorney for Appellants George T. 


ararat, etal. 
* * | 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[VOL. I] [October 20th, 1955] 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


In the Matter of: 


INSOLVENT ACCOUNTS OF: 
Yokohama Specie Bank, Ltd. 
Sumitomo Bank, Ltd., 
ALLEGED DEBTORS, Claim No. 55507/et al 
a: Docket No. 55 D 72 


CLAIMANTS: 
Kunio Abe, et al. 


APPEARANCES: 
GEORGE W. CARR - Hearing Examiner 
For the Government: 


Thomas H. Creighton, Jr. - Chief, Claims Section 
David Williford - Trial Attorney, Alien Property 


For the Claimants: 


CAROLAN & McHUGH 
821 15th Street N. W. 
Washington, D. C. 

BY: Thomas N. Carolan 


GITELSON, ASHTON, MOORE & COYLE 
1151S. Broadway 

Los Angeles, California 

BY: Robert R. Ashton 


GONGORO NAKAMURA - Interpreter 
* * * 
TAKESHI IKEDA 
called as a witness on behalf of the claimants, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


* * * * * 


MR. ASHTON: May we have his certificate? Maybe we can kind 


of push along a little faster. 
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[BY MR. ASHTON: ] 

Q. Do you remember how much you paid for it? Did you bay 
it for dollars, or for yen? A. I bought in dollars. 

Q. Dollars? You paid dollars for it? A. Yes. 

Q. And did you go personally to the branch in San Francisco to 
buy it? A. No. 

Q. How did you buy it? A. Mail. 

Q. Did you write the letter yourself? A. Well, about that time, 
I believe it was 1940. 

Q. Yes. A. AndI think it was those, I don't know, some grocery 
store carries those fill-in papers, you know. Fill some card, | or some- 
think like that, just fill it in, so much I want to put in savings. 

* * * * * 

Q. And that last one is 4-C. Now, did you ever withdraw any 
money from the Sumitomo, San Francisco Branch? A. Yes, I did. 

Q. And do you know what certificate was given to you? Withdraw 
the question. At the time you withdrew any money, how did you with- 
draw it, by mail or in person? A. I drew it by mail. | 

Q. By mail from the San Francisco Branch? A. That's right. 

Q. And do you know when that was? A. Well, I think that is 
right around '40 or '41. I don't remember that. : 

Q. Did you withdraw it on some particular certificate? A. No. 

Q. Well, when you sent, when you got your money back -- 

A. Yes. 

Q. -- from the branch, you had to send them a Gartiticats, didn't 
you? <A. Yes, I had to sign this and send them in. 

Q. Yes. Well, now, did you only withdraw money once? 

A. Yes, once. I think I drew -- I am sure I drew about two copies of it. 
It was a small amount. It was American dollar. | 


* * * * * 


Q. Well, when you got the money back, did you get it in dollars 
orinyen? A. Yes, I did, in dollars. 
Q. And did you draw all of the money out on any one of the 
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certificates, or just part of it? A. No, allofit. See, if I sent it in, 

I drew all of it. 

Q. You drew all of it on the certificates you sent in? A. That's 
right. 

Q. And you got the money back -- A. Yes. 

Q. --indollars? A. Yes. 

Q. Now, then, these three certificates, 4-A, 4-B, and 4-C, are 
certificates that you bought that you didn't cash in, is that right? 
A. Yes, I think so. 

Q. Now, did you buy these for dollars or for yen? A. Yes, dollars. 

Q. And you bought them all by mail? A. Yes. 

Q. And all from the San Francisco Branch of the Sumitomo Bank? 
A. That's right. Wait a minute. This yen, you mean -- see, if I buy 
this, it turn into the yen, just like this. I didn't make a saving on dollars, 
see? You know, some people they just save in American dollar and in 
the Sumitomo Bank. 

Q. Yes, I understand. These are yen certificates? A. Yes. 

Q. That is what you are trying to say? A. Yes. 

Q. That's right. But, when you put the money in the bank you put 
in dollars? A. Yes. 

Q. American dollars? A. Yes. 

Q. And when you cashed in certificates to the branch you got back 
dollars? A. Yes, that's right. 

Q. But, these three certificates, 4-A, 4-B, and 4-C, represent 
certificates that you bought from the branch that you didn't cash in? 
A. Yes. 

Q. Is that right? A. Yes. 

Q. And you paid dollars for each one of these? A. Yes. Wait 
a minute. You said I paid dollars for each one of them? 

Q. Yes. A. See, this is 209 -- 200 yen -- 229 yen and 64 sen, 
see? It says on here. 

Q. Yes, Iknow. But, what did you give the bank when you got 
this certificate, dollars or yen? A. Dollars. 


Q. Dollars? A. Yes. 

@. And that is 4-A we are talking about. Now, 4-B, what did 
you give the bank for that, dollars or yen? A. Dollars. Dollars. 

Q. And 4-C, what did you give the bank for that? A. Dollars. 

Q. Dollars or yen? A. Dollars, yes. All dollars. 

Q. Now, at the time can you remember back at the time ‘when you 
first sent a certificate into the bank and asked for some money, asked 
them to cash it in? A. You mean do I remember when it was? 

Q. No, but do you remember doing it? A. Yes. | 

Q. Yes. All right, now, how did you know that you ecain send 
that certificate in to the San Francisco Branch of the Sumitomo Bank 
and get doliars for it? A. Well, I think -- I think it says on the papers. 
I mean, about people, any time you cash it in in dollars, see? That's 
why I saved in for it. | 

MR. ASHTON: Will you read that back, please? 

(Record read.) 

[BY MR. ASHTON:] 


| 
Q. Well, are you speaking now of the certificate, or some other 
paper? A. No, I am speaking of this. 


Q. Of these certificates here? A. Yes, I think so. 

Q. Can you read Japanese? A. A little. 

Q. Well, can you read any Japanese on there that says that you 
can get your money in dollars in the United States? A. Well, don't 
understand too much about this. 

Q. Talk out loud. A. I can't understand too much about this. 
Some of the words I can't understand. 

Q. You can only read part of it, is that right? A. Yes. 

Q. Well, you must have gotten the understanding somewhere, or 
the idea that you could cash these in for dollars because that is what you 
did. A. Yes. 

Q. Now, what I want to know is -- A. Well, that I a know. 

Q. -- how did you happen to know you could cash them for dollars? 
A. Well, that I don't know. I was young and I didn't pay no attention 
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about those. I think I must have heard from somebody and I cashed it in. 
Q. You just heard from somebody that you could cash them in -- 
A. Yes. 
Q. -- so you did? A. Yes. I believe it said, -- well, somebody -- 
I don't know who it was, but, anyway, any time I wanted to cash it in, 
American money, it says I could cash it in. 
Q. Some paper that you saw, or something that somebody -- 
A. Maybe, I don't know. Somebody. 
Q. Take your hand down so we can hear you. A. Maybe I heard 
from someone. 
Q. You heard it, or you read it, is that right? A. Heard it, yes. 
Q. You think you heard it, though? A. Yes. 
* * * * 
CROSS EXAMINATION 
BY MR. WILLIFORD: 
* * * * * 
Q. Yes. Well, just one. Do you remember how much -- 
A. Well, I think about twenty-five. 
Q. About twenty-five? Dollars? A. Yes. 
Q. And did you send that in cash, by money order, or check, 
or how did it go? A. Well, that I don't remember. See, when this grocery 
store used to have them, I would give him cash. I don't know how he 
settled. Maybe he had a certain paper, or something. 
Q. But, you relied on the man in the grocery store to send it in 
for you? A. Yes. | He was doing that kind of type of work, see? 


* * * * * 


Q. Allright. NowI will ask him a question. Mr. Ikeda, when 
you made an application by mail to the Sumitomo Bank for a yen certifi- 
cate of deposit -- A. Yes. 

Q. -- did you indicate what bank you wanted that yen certificate 
to be on? A. Sumitomo Bank in San Francisco. 

Q. Well, the Sumitomo Bank in San Francisco? A. That's right. 
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Q. Well, when you received this certificate did you read it? 
A. No, I didn't read it. I just read it here. | 

Q. Have you got the original of this certificate? A. I don't have 
it here. I think I have it at home. 

Q. Well, that is whatI meant. You have it in your possession? 

A. Yes, I think so. It looks different, but, I don't know. I 
haven't seen that in ten years, so -- well, I mean -- : 

Q. Well, let's get this straight. Is this a copy of what you have, 
or isn't it? A. Well, are these supposed to be copies, or what? 

Q. Well, I am asking you. I don't know. That is attached to 
your claim form. A. Well, I don't know if is the same or not. 

Q. You don't know whether it is the same? A. But, the name 
is same, and I remember I had this kind of certificate. 

Q. Do you recall whether you read it? Have you ever read 
the certificate that you now have, any one of them? A. No, just when -- 
I mean, when I bought it, I just read that there. 

Q. In other words, when it said you had a yen certificate of 
deposit for 209 yen and 64 sen, you were satisfied, is that correct? 
A. Yes. Yes. | 

Q. And when you sent your dollars in, you asked for a yen 
certificate of deposit? A. Yes. 

Q. And when you received it, you received what you asked for? 

A. Well, I didn't ask for so much. I didn't know how much the 
rate was, so I just put it in savings. 


Q. And told them to issue you a yen certificate for the amount of 
money that you had sent in? A. Yes. 

Q. And you never read it after you got it? A. No, I haven't seen 
it either. 


Q. And if it said payable in Japan, you didn't read it and you 
didn't know about it? A. Well, that, I heard about you could cash it 
in in the United States so I didn't pay no attention. | 

Q. I know, but if your certificate said it was payable in'a bank 
in Japan, you didn't read it? A. No, I didn't read it. 
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Q. And you were not concerned about it? A. No. 

Q. Now, when you made your application for this certificate of 
deposit did you read it? A. Application? 

Q. Yes. A. No, I don't think that I did. 

Q. You don't think you read that? A. No. 

Q. So, from your evidence, then, can we assume that you told 
the man you wanted to send some money in to the Sumitomo Bank for a 
certificate? A. Yes, for savings. Yes. 

Q. And that you received it? A. Received certificate. 

Q. And then didn't read it? A. No. 

Q. And you don't know what you signed, or what kind of an 
application you made? A. Signed? Well, I don't remember those 


application I made. 


* * * *x 


October 21, 1955 
* * * * 
YOSHIKO MIMURA, 
called as a witness on behalf of the claimants, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, ASHTON: 
Q. Where do you live? A. I live 3012 South Bronson Avenue. 
Q. That is in Los Angeles? A. Yes, Los Angeles 18. 
Q. Did you ever buy a yen certificate of deposit from the Los 
Angeles Branch of the Sumitomo Bank? A. Yes, I have. 
Q. When did you first purchase such a certificate? A. About 1937. 
Q. And did you buy the certificate with dollars or with yen? 
A. I paid in dollar. 


* * * * * 


[VOL. 1] 


15 Q. Iam showing you what purports to be a yen certificate, a copy 
of a yen certificate of deposit on the Sumitomo Bank and ask you if you 
recognize it? A. Yes. 
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Q. Does your name appear on there? A. Yes. 
Q. Is that dated in 1940? A. Yes. 
Q. Did you buy the certificate yourself? A. Yes. 
@. Where? A. Los Angeles. The Sumitomo Bank, Los Angeles 
Branch. | 
Q. And did you buy it with dollars or with yen? A. Dollar. 
* * * * * i 
SEKIZO YOSHIKAWA 
called as a witness on behalf of the claimants, having been first duly 
sworn, was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. ASHTON: 


* * * * * 


Q. Allright. Then you bought a yen certificate of deposit from 
the Los Angeles Branch of the Sumitomo Bank in your own name about 


1936, is that right? A. Yes, sir, that's right. 

Q. And did you thereafter, from time to time, renew that as 
the interest matured by taking the certificate to the bank and having 
them either note on it the interest, or giving you a new maka 
A. Let me see, I don't think so. Until 1941. 

Q. Well, did you ever withdraw any money in dollars from the 
Los Angeles Branch of the Sumitomo Bank, either on a certificate in 
your own name, or in your wife's name? 

A. Under my own name I withdraw some money. 

Q. About when? A. 1937, I think. 

Q. And was that the certificate that you had purchased in 1936? 
A. Yes, sir. 

Q. And did you take that certificate to the Los Angeles Branch 
of the Sumitomo Bank to get the money? A. Yes, sir. 

Q. And did you sign it? A. I signed it. 

Q. And delivered it to the bank? A. Yes, sir. 
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Q. And did they give you dollars for that certificate? A. Yes, sir. 

Q. Do you know at what rate of exchange? A. I am not sure about 
that time. Around $30.00. Iam not sure, 1937, Iam not sure. Maybe 
40, I don't know. I don’t remember, sir. 

Q. Well, did you get your money promptly when you asked for it? 
A. Yes, sir. 

Q. Same day? A. Same day; at once. 

Q. Atonce? A. Yes, sir. 

Q. And you got itin dollars? A. Yes, sir. 

Q. And at the time you bought the certificate in 1936 you paid 
for it in dollars, is that correct? A. Yes, sir. 

Q. And these two transactions when you bought the certificate in 
1936 and when you cashed it for dollars in 1937 were both here in Los 
Angeles? A. That's right. 

Q. And not in Japan? A. No. 

* * * * 
KUICHI WATANABE 
called as a witness on behalf of the claimants, having been first duly 
sworn, was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. ASHTON: ; 
* * * * * 

Q. Mr. Watanabe, how did you know that you could go to the 
branch of the Yokohama Specie Bank here in Los Angeles and get your 
money in dollars?! A. Well, I had experiences in receiving money in 
dollar, and when I went to the Yokohama Specie Bank here and the man 
at the counter said' that whenever I needed money, even though the cer- 
tificate itself is iniyen, I could get in dollar, regardless of the contents 


of the certificate. 
* 
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SHIGESHI MATSUOKA 
recalled as a witness on behalf of the claimants, having been previously 
sworn, was examined and testified further as follows: 

* * * * 
DIRECT EXAMINATION 
BY MR. ASHTON: 
* * * * * | 
Q. Allright. Then at a later time, as I understand it, you took 
the certificate back to the Los Angeles Branch of the Yokohama pecs 
Bank and cashed it in, is that right? A. Yes. 
Q. And did you sign it and give them the certificate? A. Yes. 
Q. And did they give you the money right away? A. Right away. 
@. And did they give it to you in dollars or did they give it to you 
in yen? A. Dollar. | 
Q. How did you know that you could go down there, endorse your 
certificate and cash it in for dollars? A. Well, I understand that any 
time yen depositor, we can change dollar. That certificate --, 
Q. You understood that at any time you had a yen certificate you 
could take it down there and cash it in for dollars, is that oe 
A. Oh, yes. Yes. 
Q. And where did you get that understanding? A. Well, the 
banker says any time we can change it.. That is, I understand it that way. 
Q. The banker said that any time you wanted to you could bring 
your certificate down there and get dollars for it? A. Yes. | 
* * * * * 
GONZO KUSUDA 
called as a witness on behalf of the claimants, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ASHTON: 
* * * * * ae 
Q. Did you then only have one certificate of deposit with the 
Yokohama Bank which you have cashed in at a later time? A. : Yes. 


38 


Q. And when you cashed in that certificate at the Los Angeles 
Branch of the Yokohama Specie Bank, did they pay you your money in 
dollars immediately? A. Yes, in exchange of the certificate they paid 
me immediately. 

Q. Mr. Kusuda, how did you know that you could go to the Los 
Angeles Branch of the Yokohama Specie Bank, cash in your yen cer- 
tificate of deposit and get dollars for it here in Los Angeles? 

A. Well, the banker told me. The banker, the member of the bank 
told me. 

Q. At the time you bought the certificate? A. Yes. 

Q. He told you you could bring it in at any time and get your money 
for it in dollars? A. Yes, when time comes, why, you come in any 
time, you can get the money. 

Q. At the Los Angeles Branch? A. Yes, Los Angeles. 


Q. That is what the banker told you? A. Yes. 


* * * 


October 25th, 1955 
* * * 
17 S. KIMURA 
produced as a witness on behalf of the claimants, having been first duly 
sworn, was examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. ASHTON: 


* * * * * 
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What is your age, sir? A. Three months more I be 80. 
. You will be 80 in three more months? A. Yes. 
. Where were you born, Mr. Kimura? A. In Japan. 
And when did you first come to the United States? A. 1900; 
January 31, 1900. 
Q. And were you educated in Japan? A. Yes. 
Q. What is your occupation at the present time? A. Interpreter. 
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Q. You are aninterpreter? A. Yes. 
Q. And you have been an interpreter between the Japanese and 


the English language for many years, have you not? A. Yes, yes. 
Q. Here in Los Angeles? A. Yes. 
Q. And as an interpreter you have gotten to know a great: many 


of the Japanese people in this community over many, many — have 
you not? A. Yes. ! 

Q. And it is true, is it not, that you, acting as an interpreter 
over the years for your people, have also acted in the nature of an agent? 
A. Yes. 

Q. And also a counsellor, isn't that true? A. Yes. 

Q. In other words, your people have, for many years, been 
coming to you whenever they need the services of a counsellor or an 
interpreter? A. Yes. | 

Q. Or both? A. Yes. 

Q. And is it true that as a general rule your people have) come 
to you where they desired to have dealings with Americans? . That is, 
business dealings of various sorts? A. Yes. 

Q. Give us some examples of the type of business transactions 
between Japanese and American people where you would act as an agent, 
a counsellor, and an interpreter? A. Well, the most Japanese do not 

speak English, and when they have trouble and require attorneys' 
services, they usually come to me and want me get attorney for him. 
And I took him to attorney's office and act as interpreter. 

Q. And you interpret for this Japanese individual? A. Yes, sir. 

Q. The English into Japanese, is that correct? A. Yes. Yes. 

* x * * * 
[BY MR. ASHTON:] 

Q. Mr. Kimura, in taking in these claims or preparing the claims, 
or in seeing and talking with the people afterward, after you sent out 
this questionnaire, did you gain some idea of whether the people on the 
whole who purchased these yen certificates were the young people or 
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the older people? A. Well, 90 percent is old people. 

Q. That is, 90 percent of the people that you saw and talked to, 
these 3500, that had purchased these yen certificates, were old people, 
is that correct? A. Well, the disposition I would like to state sir, that 
they many times asked whether they purchased, they bought the certifi- 
cates or not. They said no, I did not buy certificate, but I deposited 
the money. They are two different things, to buy, bought or sold, or 
made a deposit. I asked of so many of them, because Sumitomo told 
me that, ask them whether they purchased or not. So, almost every 
one of them told me that they made a deposit for the old age. 

Q. What would you say the average age of these people is now? 
A. Well, I believe; over 55 or 60. And most of them don’t speak 
English. Those speak English, they deposit the money in American bank. 

Q. And do you know the type of work that these people did when 
they were working, ' what sort of work they did? In other words, were 
they traders, or were they farmers, or were they fishermen, or just 
what were they on the whole? What type of occupation did they engage 
in here in the United States? A. Well, possibly 20 percent of the 
claimants I handled were farmers. And about 50 percent of them working 
men. 

Q. You mean laborers? A. Laborers. And possibly the rest 
of them business men, hotel keepers, and so forth. 

Q. What? A. Hotel keepers; innkeepers. 

Q. Innkeepers, storekeepers, that sort of thing? A. Yes, yes. 

Q. And, onthe whole, would you say that these people, I am 
speaking of them as a group, now, these yen depositors? A. Yes. 

Q. Are they the wealthier Japanese, the poorer Japanese, or 
the middle class? A. Well, most of them poor. Well, I do not know, 
the last couple, three years they are doing fine. But, at the time the 
yen deposit certificate, or yen deposit claim filed, they are poor, right 
after the war. And most of them didn't have anything. 

Q. You have! mentioned several times that they all felt that they 


were depositing their money. A. Yes. 
* * * 
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Q. Well, how many have you talked to? A. Well, ae -- 
well, maybe 1500. 

Q. 1500 of these depositors you have talked to personally? 

A. Yes, personally. 

Q. Yes. A. Because I have obligations from so many people 
from living from outside of California, and I haven't talked with them. 

Q. But, you have talked to 1500 of them here in California? 

A. Just about that, 1500. | 

Q. Allright. And what did they tell you that they thought they 
were doing with reference to turning this money over to these branch 
banks? A. Well, they told me that the bank told them that it was a 
deposit that can be repaid here in the United States:and also in = 
any time they wanted it. 

Q. Well, did they tell you whether or not they thought they were 
saving their money? A. Yes. They always thought they were saving 
money, yes. : 

Q. Using these yen certificates as a place of safe keeping for 
their savings, is that it? A. Oh, yes, yes. 

* * * * * 

Q. Now, let us turn to the translations appearing in this. affidavit. 
A. And, just one more word. Particularly this part of the affidavit 
that says your firm employed me. I was not employed by you at all, at 
no time. 

@. I see. Icall your attention to page 10 of the affidavit to a 


photostatic copy of a document written in Japanese and ask you to com- 
pare it with what purports to be a translation of the document which 
appears, starting on the next page, page 11. A. Yes. : 

Q. AndI ask you if that is, if the English appearing on ee 11 
is your translation of the Japanese on page 10. A. Yes. Yes, this is 


my translation. 

Q. That is your translation? A. Yes, sir. 

Q. Is ita true and correct translation to the best of your ability? 
A. That's right. All of them, all of them are. 
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Q. All of these translation are yours? A. Yes, sir, except one 

portion that your attorney wrote to Japan and he didn't know just 
a little word, and he used one word in his own way; that is different 
otherwise. 

Q. Will you show us where thatis? A. Allright. Yes, this word 
should be stricken out. 

Q. Well, let's identify it. Now, it appears on page 30 of your 


affidavit, and it appears in the paragraph, Arabic A in parentheses, the 
last paragraph on the page. It is in the second line of that paragraph, 
and it is the word Kono, which is underscored, is that right, Mr. Kimura? 
A. Yes. 

Q. You say the word Kono should be eliminated? Yes. 

* * * * * 

Q. -- does that say on its face that it is signed, Sumitomo Bank, 
Los Angeles branch? A. Yes. 

Q. And did you find that circular in the hands of a depositor of 
the Los Angeles branch of the Sumitomo Bank? A. Yes. 

Q. Did you find other depositors of that bank with similar circulars? 
A. I don't have this kind of circular, very many of them. But, some had it. 

Q. Some had it, not too many? A. Yes. Yes. 


* * * * 
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October 25, 1955 
Los Angeles, Calif. 


* * * * * 

MR. ASHTON: All right. Fine. Now, how about stipulating to 
the rates of exchange? 

MR. CAROLAN: 1933 to 1941. 

MR. ASHTON: You have got them there, Tom. Show them to 
him. Oh, here they are. | 

(The discussion held off the record.) 

THE EXAMINER: If you are referring to the rates of ' ee 
set by General Order number 30, of the Office of Alien eae I take 
official notice of it, as far as that is concerned. 

MR. ASHTON: These are the rates of exchange over a tag 
period of years, starting back in 1933. I don't believe those are set 
forth in General Order 30. 

MR. WILLIFORD: They are not. 


MR. CAROLAN: It is stipulated and agreed by counsel that the 
average United States dollar value of Japanese yen for the periods of 
time mentioned, hereinafter mentioned, was as follows: These figures 
were obtained from the reports of the Federal Reserve Bank for the 
periods in question. 

The dollar value of the yen for the year 1933, the average dollar 


value, was .25646 dollars per yen. 

For the year 1934, dollar value, .29715. 

For the year 1935, ..28707. 

For the year 1936, .29022. 

For the year 1937, .28791. 

For the year 1938, .28451. 

For the year 1939, .25963. 

All of these are average values. For the month of December, 
in 1939, .23441. 

For the period January through May in the year 1940, “23438. 


44 


For June and July in 1940, .23432. 

For the month of August in 1940, .23431. 

For September in 1940, .23435. 

For the months October through December in 1940, .23439. 

For the months January through August, 1941, .23439. 

THE EXAMINER: Is it stipulated by both sides that those are 
the average value of the yen in dollars ? 

MR. ASHTON: The Claimants so stipulate. 

THE EXAMINER: For the period covered? 

MR. WILLIFORD: We will, sir. 

THE EXAMINER: Very well. It is so stipulated. Now, I think, 
gentlemen, if you have any more stipulations you better let them wait 
until Mr. Robinson has testified. We will have time enough here for 

that at that time. Will you come up, Mr. Robinson, please ? 

PARKER A. ROBINSON 


produced as a witness by the Government, having been first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CREIGHTON: 
* * * * * 

A. On or about January, the middle part of January of 1942, I 
was placed in charge of the Yokohama Specie Bank Limited, the Los 
Angeles branch, and the Sumitomo Bank Limited, Los Angeles branch. 

Q. Those were two banks licensed to do business within the 
State of California by the Superintendent of Banks? A. That is correct. 

Q. And they were licensed, were they licensed as branches of 
a foreign bank? A. That is correct. 

* * * * ca 

Q. Now, then, with respect to the Sumitomo Bank? A. The 
Sumitomo Bank, Limited, Los Angeles branch, was licensed on 
September 15th, 1916. 
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Q. Now, since you took charge of the Los Angeles branch of the 
Yokohama Specie Bank and the Los Angeles branch of the Sumitomo 
Bank have all the books and records of these offices been under your 
custody and control? A. They were turned over to me by the State 
Bank Examiner in the middle part of January of 1942, and they have 
been in my control during that time up until a few months ago. We 
shipped all the records of the Yokohama. Specie Bank Limited, Los 
Angeles branch, to San Francisco. They can be found there in the Mint 
Building in San Francisco. We only have in the office at the present 


time some of the assets, such as notes and their credit files, and they 


will soon be sent on to San Francisco. 
* * * * * 


Q. Mr. Robinson,. you were also the liquadator of the Suntitome 

Bank, Los Angeles branch? A. That is correct. | 
* * * * * 

Q. Were similar records kept by the Sumitomo Bank as you 
have described here with respect to the Yokohama Specie Bank and. 
similar entries made upon their books and records? A. The manner 
in which the Sumitomo Bank handled their transactions were very 


similar to the Yokohama Specie Bank transactions. 


VOL. Vit] Nov. 2, 1955 


THE HEARING EXA R: Before I forget it, gentlemen, it 
seems to me that practically all the testimony that we have received 
for quite some time has related to the Los Angeles branch of the 
Yokohama Specie Bank. Now, is it intended that the same testimony 
should apply to the other branches of Y.S.B. and also to the branches 
of the Sumitomo Bank? 

MR. ASHTON: That is our expectation. The reason ay the 
testimony is so pointed to the Los Angeles branch is because our firm 
happened to be located in Los Angeles and those were the only books 
of any branch that were available to us there. And that's why we have 
had to depend entirely upon those books for the information that we do 
have, and I suppose because we point at the Los Angeles branch that is 
why the O.A.P. is pointing to the same branch. 
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THE HEARING EXAMINER: Then it is understood that all these 
branches or subsidiaries of the Japanese banks that are here involved 
handle their transactions with regard to yen certificates of deposit in 
the same manner as the Los Angeles branch of the Yokohama Specie 
Bank? 

MR. ASHTON: That is agreeable with us. We will so stipulate. 

I don't think it is entirely true. 

MR. WILLIFORD: Well, there is one minor -- 

MR. ASHTON: I was going to say, I don't think it is entirely true, 

put for our purposes it is close enough. 

THE HEARING EXAMINER: Except as otherwise shown by the 
evidence ? 

MR. CREIGHTON: Except as otherwise shown by the evidence, yes. 

MR. WILLIFORD: And I believe we have shown that in Sumitomo-~- 

MR. ASHTON: There is some difference, that's right. 

MR. WILLIFORD: --there was the difference. 


MR. ASHTON: That's right; that's what I had in mind. Yes, we 
will so stipulate, Mr. Hearing Examiner. 


7 : oo iv] 
CRI EXAMINATION 
BY MR. ASHTON: 

Q. Turn, if you will, Mr. Robinson, to the subsidiary ledger, 
both sheets of it. Now, let's put 66 on top. Now, as I understand it, in 
substance what you have told us here is that a person would come in, 
a depositor, with $50.00, as this particular person did. He would deliver 
his $50.00 across the counter into the branch of the Yokohama Specie 
Bank, Los Angeles branch, was it? The Los Angeles branch would 
immediately hand him across the counter a yen certificate of deposit, 
is that right? A. I believe that is correct, sir. 
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Q. And that yen certificate of deposit would recite in substance 

that the sum of, whatever number of yen it was that equalled 
$50.00, it would in effect certify that the sum of so many yen has been 

remitted to our head office, Yokohama, to be placed on fixed deposit 
there in your name for a certain period of time, is that right? A. I think 
that is the substance of it. 

Q. And then through the various entries that were made, in the 
first instance the bank, that is, the local bank, would debit cash and credit 
drafts sold, is that right? A. That's right. | 

Q. Now, that continued to lie in abeyance there in that position 
for approximately twenty-one days, is that right? A. I think that is 
correct. | 

Q. And that you have ascertained since is the theoretical period 
of time it would take the mail at that time to reach Japan, is that correct ? 
A. I believe that is correct, sir. 

Q. And then either on that same day or within a few days there- 
after a credit note, copy of which we have not yet seen, was supposed to 
have gone forward to the head office of the Yokohama Specie Bank at 
Yokohama, is that correct? A. Correct. 

Q. Of course, at that time it did take approximately twenty-one 

days for the credit note, if one went to Yokohama, to get there, 
is that right? A. That's right. fo 


S 
THE EXAMINER: Pardon me. Will you speak up so the reporter 


can get it in the record? He can't see if you nod. 


A. Oh, I'm sorry. 
BY MR. ASHTON: 
Q. During that period of time, the only entries we had on the 
books was the debit to cash and the credits to drafts sold? A. Correct,sir. 
Q. And do I understand you to mean that that was not a liability 
of the branch bank during that twenty-one days ? That they didn't set it 
up that way, as a liability? A. Ob, I think that was a liability at the time 


of the branch bank, perhaps. It was a liability account. 
* * * * * 


Q. Well, show me again, if you will, please, on the subsidiary 
ledger the particular accounts that we are talking about here. I have 
forgotten the number of it, but you probably recall it. A. It was number 
22428, 

Q. Now, that appears on Claims Branch Exhibit O-5, and it is 
the second item down? A. That's right, sir. 

Q. On the page. Now, that is up to the point where the credit 
note presumably has gone forward and at that point, from that point on 
up until some twenty-one days later, this amount of money, 210.52 yen, 

has been debited to cash and credited to drafts sold, is that 
correct? A. That's right. That's right. 

Q. Do the books, then, reflect at that point that the Los Angeles 
branch is indebted to the depositor ? 

MR. CREIGHTON: Isn't that a conclusion that you are asking 
the witness to give in the matter ? 

THE EXAMINER: Well, he is an expert bank examiner. 

MR. ASHTON: He is an expert bank examiner. He ought to know. 

THE WITNESS: I will say that it indicates that they have a 
liability of $50.00 or 210.52 yen, representing the yen certificates which 
was sold. 

BY MR. ASHTON: 

Q. To whom? A liability to whom? A. To a purchaser. 

Q. In other words, the liability was to the purchaser, wasn't it, 
Mr. Robinson; the depositor? A. Well, it showed that they sold him 
this yen, yes, sir; it showed they sold him the certificate. 

Q. Then the liability would be to the depositor, wouldn't it, 

Mr. Robinson, at that point? A. At that point, I believe, that the bank 


perhaps had a liability to the depositor. 
* * * 
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Q. Then after the money has been remitted to the foreign bank 
the remitting bank is through with it, aren't they? That is the oe of it? 
A. That's right. | 

Q. But we find that in this case, upon examining the subsidiary 
ledger, that after the money. presumably had been remitted to the foreign 
bank, and you are here treating the head office as a foreign and separate 
bank, are you not? A. That's right. | 

Q. We then find that even after that the bank branch continued 
to maintain the subsidiary ledger showing each of these individuals’ 
deposits, and made no indication on the subsidiary ledger that the money 
had been remitted, isn't that true? A. They kept a record of the yen 
certificates sold, yes, sir. | 

Q. Now, let's go a little farther than that. There isn't anything 
on either of these two pages of the subsidiary ledger, either o-4 or O-5, 


that tells us that the twenty-one days has expired and hence the money 
is presumed to be in Yokohama, is there? A. No, except this -- 


Q. Well, now, let's look at the ledger. On the ledger, | there isn't 
anything there, is there? A. There is merely a record of the yen cer- 
tificates sold on this. | 

Q. That's right. A. That's right, sir. 

Q. And they put a record of the yen certificate, let's take the 
one on April the 4th, number 22402. Now, that April the 4th of 1940 -- 
A. That's right. | 

Q. -- there is no indication on this ledger that it has ever been 
paid, is there? A. No, sir. 

Q. There is no indication on this ledger that the twenty-one days 
expired and that the branch bank then presumed that the money had 
reached Yokohama, so they put some indication on there that it is no 
longer a liability of the local bank, did they ? A. No, sir. 
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Q. They did, however, on this subsidiary ledger, after April 4th, 
1940, and after the twenty-one days, they proceeded every six months 
to accrue interest'on those yen certificates of deposit, didn't they, Mr. 
Robinson? A. Yes, sir, on certain -- 

Q. Just as though it was their liability and their obligations, 
isn't that true? A. They accrued interest on these certificates, yes, 
sir. 

Q. And in examining the records of the branch bank of the 
Yokohama Specie Bank you did not find in those records anywhere a 
confirmation back from the home office from time to time to the effect 
that they were receiving these so-called credit notes and were acknowl- 
edging receipt of them individually, did you? A. Inever found such a 
record, no, sir. 

Q. Now, we now have this situation with reference to the sub- 
sidiary ledger, do we not, Mr. Robinson, that although the branch bank 
at the end of approximately twenty-one days after presumably sending 
the credit note forward, they lifted this liability from themselves, the 
liability and the assets, and put it over into the inter-office, home office 
account? That is what they did, in effect, is it not? A. They debited 
the drafts sold and credited the inter-office account. 

Q. And that was in effect lifting the assets and the liability over 
from themselves and putting it over to the home office, wasn't it? 

A. I don't believe they touched the assets, merely removed one -- 

Q. Merely the liability? A. That's right. 

Q. But, at that time they didn't do anything at all to the sub- 
sidiary ledger, did they? A. There is no indication of it. 

Q. And they didn't keep any other ledger, running ledger of any 
kind, that told them at any particular moment what their liability was to 
the depositors whose money they had accepted within the past twenty-one 
days as distinguished from the money which they had transferred, or the 
liabilities which they had transferred over to the inter-office account, 
did they? A. I didn't find such a record. 
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Q. But, now, there is something on the subsidiary ledger sheets 
that tell us whether or not any particular one of these yen certificates 
of deposit has been paid, is that right? A. That'sright, 

Q. And where do you find that on the subsidiary ledger ? A. Well, 
we can take the one which we have described, number 22428, the one 
which would indicate that it was paid on December the 16th, 1940. 


* * * * 


LvOE v1 October 26, 1955 
Los Angeles, Calif. 


* * * 

K. SAWADA | 
called as a witness by the Government, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 


BY MR. WILLIFORD: | 
* * * * * 


Q. By whom are you employed? A. By the Sumitomo Bank, 
(California). ! 

Q. And what branch? A. Los Angeles Branch. 

Q. And what is your capacity, or in what capacity do you serve 
in that bank? A. Chief teller. ae 


Q. Chief teller? A. Yes, sir. 

Q. What department? Any particular department? You are just 
Chief teller of the bank? A. Yes, sir. 

Q. Now, prior to your arrival in this country were moe outed 
by any bank or banks in Japan? A. Yes, sir. I was employed by the 
Sumitomo Bank, Ltd. in Japan. | 

Q. At the Home Office? A. Yes, sir. : 

Q. For what period of time? A. One and a half years in Head 

Office, Business Department, before the war, and about year 
after the war in the same department. | 

MR. ASHTON: One year what? 
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MR. WILLIFORD: And about one year after the war in the same 
department. 

BY MR. WILLIFORD: 

Q. Now, before the war were you also employed in a branch 
office of the Sumitomo Bank? A. Not branch office, but the Head Office, 
Business Department, is engaging a regular course of business, banking 
business. 

* * * * * 

Q. Now, did your duties in the Sumitomo Bank require you to 
handle in any manner any yen transactions which originated in the 
California branches of Sumitomo Bank? A. Yes. 

Q. Now, state how those transactions were handled by you and 
in your department in that office. A. As I said, with the application for 
the time deposit certificate that was executed by the depositor in the 
United States, we received the credit advice showing so much is credited 
to the Head Office account. 

Q. And that advice was received from the California branch? 

A. Yes, sir. 

Q. Okeh. Now, continue from that point. A. And also we received 
signature card for the time deposit certificate. 

Q. And that was likewise transmitted from the branch office in 
California? A. Yes, sir. 

Q. Okeh. Proceed. Well, now, let me ask you a question there. 

When you received the credit advice together with a copy of the 
certificate of yen purchaser, I beg your pardon, a copy of the signature 


of the yen purchaser, what records, if any, were then set up on the books 


and records of the Sumitomo Bank in Japan? A. We set up time deposit, 
ledger of the time deposits; individual ledger of the time deposits, and 
register of time deposits. 

Q. Now, did those records reflect the assumption of the yen 
liability by the Home Office? A. Yes. 
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Q. Now, sir, if your experience brought you in contact with the 
purchase of a yen certificate by the California branches, will you outline 
what action was taken by the Sumitomo Bank in Japan in that connection ? 
A. I beg your pardon, sir? Would you please -- 

MR. ASHTON: I don't understand it, either. AsI understand it, 
he had no experience in the branches here before the war. 

MR. WILLIFORD: Iam asking him what the Home Office did. 

I will withdraw that question and try to rephrase it. | 

MR. ASHTON: Thank you, sir. 

MR. WILLIFORD: So it will be simpler. 

BY MR. WILLIFORD: 

Q. Among your duties in the Sumitomo Bank in Se did you 
ever handle any transactions in which the purchase of a yen certificate 
by one of, or more, the California branches was involved? A. Yes, I 

was handling. : 

Q. You did handle? A. Yes, I did. 

Q. Now, did you receive advice from a local branch -- _1 will 
clarify that. From the California branch when a certificate of deposit 
was purchased by it? A. At that time I didn't receive any advice from 
the branch office in Los Angeles. In other words, I kept the book of the 
overseas branch time deposits. However, at that time I was employed 
by the Sumitomo Bank there was no transaction, new pioneer 
between the bank in Japan and the customer here. 

Q. So, then, as you are recalling, and understand, you had no 
experience, or did not come in contact with -- A. No. 

Q. -- a transaction involving the purchase of a yen certificate? 
A. No transaction. 

Q. Okeh. From your general knowledge of the bank pees 
' in Japan, do you know how such transactions were handled? A. Yes. 

Q. Will you state it, please? A. Following the entry to the 
general ledger, I mean, individual ledger of the time deposit, and the 
register of time deposit, we kept signature card in the signature files 

and we debited Head Office foreign department account. 


Ioan aay 
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Q. For the amount of the certificate? A. Yes, sir. 

MR. ASHTON: Well, I don't understand this at all. Where is 
he now? 

THE EXAMINER: When is that conversation, yes? 

MR. ASHTON: Is he ina branch bank now? He said we credit 
the Home Office. I thought he worked in the Home Office. 

THE WITNESS: Home Office Business Department. The Business 
Department debit the Head Office foreign department account. 

THE EXAMINER: Two departments in the Home Office, is that 
right? 

THE WITNESS: There are two departments in the Home Office; 
several departments. 

MR. ASHTON: If that is an answer to your question, Mr. Williford, 
Iam lost. 

MR, WILLIFORD: Well, maybe if he can continue. 

MR. ASHTON: Ali right. 

MR. WILLIFORD: We will get the answer. 

BY MR. WILLIFORD: 

Q. When you debited the forwarding department account -- 
A. Foreign department account. 

Q. -- you debited the forwarding department account? A. Yes. 

Q. In the amount of yen represented by the certificate ? A. Yes, sir. 

Q. And then on your records what entries, if any, did you make 
with respect to the disposition of that certificate? In other words, was 
it marked "paid" or how was it entered on the records? A. Contrary to 
the debiting of the Head Office foreign department account, they made a 
credit entry to the time deposit account. 

Q. Well, did that wipe out the certificate of liability ? A. No, no, 
no. That is -- 

Q. Maybe you misunderstand me. Do you know how the records 
where handled in the Home Office of Sumitomo when a local, when a 


California branch bought from the holder a yen certificate here ? 


A. I see. 
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Q. That is what I am trying to get at. A. Yes, sir. 

Q. Now, what happened then 2 A. We debit time deposit account, 
individual ledger of the time deposit account, and then the register of 
time deposit we mark paid, and debit that time deposit account and credit 
to the foreign department account. 

Q. And those transactions wiped out that liability ? A. Yes, sir. 
Yes, sir. 

Q. And did I understand you correctly that account cards ‘were 
set up for the overseas depositors? A. Yes. 

Q. I mean, overseas holders of yen certificates ? A. Yes, sir. 

Q. And did those cards reflect the name of the Sten owner ? 
A. Yes, sir. 

Q. The number? A. Yes, sir. 

Q. The date? A. Yes. 

Q. The amount of yen? A. Yes, naturally. 

* * ol ae * 

CROSS EXAMINATION 
BY MR. ASHTON: | 
* iS * * * * 

Q. Let me ask you this question. Were you ever employed by 
the Sumitomo Bank Home Office in Japan before December 7th, 1941? 
A. No, sir. 

Q. Were you ever employed by the Sumitomo Bank ae branch 
of the Sumitomo Bank before December %th, 1941? A. No, sir. 

Q. When were you first employed by the Sumitomo Bank? 

A. October 1st, 1943. 
Q. October ist, 1943? A. Yes, sir. 
Q. And how long were you employed at that time? A. One and 


a half years. And I went to the war and returned to the office 1946. 
* * * * * 
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[VOL. Ix] 


February 21, 1956 
Washington, D. C. 
* * * * * 

MR. WILLIFORD: On the issue of rate of exchange,I next offer informa- 
tion contained in Banking and Monetary Statistics of the Federal Reserve 
Bank, relative to the prewar rate of exchange of the Japanese yen. 

(Discussion off the record) 

MR. WILLIFORD: Unless you want a copy for the preparation of 
your brief? 

MR. ASHTON: No, I won't need a copy. 

MR. WILLIFORD: It would be noted on the record that the Exami- 
ner will take judicial notice of this table. 

MR. ASHTON: We will so stipulate. 

HEARING EXAMINER CARR: Very well, I will take official notice. 

MR. WILLIFORD: Table of Exchange appearing on page 673. 

MR. ASHTON: We so stipulate. 

MR. WILLIFORD: As to the postwar rate of exchange, I now ask 
my very pleasant adversaries if they will stipulate for the record a post- 
war rate of 361.55? 

MR. ASHTON: Yen to the dollar? 

MR. WILLIFORD: Yen to the dollar. 

MR. ASHTON: So stipulated. 

HEARING EXAMINER CARR: So ordered. 

How far do those tables go, Mr. Williford? Are they strictly pre- 
war rates of exchange ? 

MR. WILLIFORD: Yes, sir. 

HEARING EXAMINER CARR: Very well. 

MR. WILLIFORD: They begin with January 1916 and end with 
July 1941, with a foodnote, — 

HEARING EXAMINER CARR: When the freezing regulations took place? 

MR. ASHTON: That's right, July 25th, wasn't it? Or twenty- 
sixth? 
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HEARING EXAMINER CARR: I think it was June- 

MR. CAROLAN: July 26, 1941. 

HEARING EXAMINER CARR: They made it retroactive, that s it, 
until June 14. 


* * * * * 


MR. ASHTON: We offer in evidence a letter from Edward W. 
Hartwick, Manager of the Foreign Division of the Union Bank and Trust 
Company of Los Angeles, dated January 19, 1956, addressed to my law 
firm and to me, which I will offer in evidence at this time. | 

MR . WILLIFORD: It's okay. : 

MR. ASHTON: You see, this is the value of the yen at $. 234 per 
year on December 8, 1941, one day after commencement of the bess with 
the Japanese. | 

MR. WILLIFORD: Which, by the footnote on that table, is approx- 


imately the same. 


HEARING EXAMINER CARR: Do you know the number of the 


next exhibit ? 
MR. ASHTON: No. 36 will be this one. 
HEARING EXAMINER CARR: Received as Claimant's Exhibit 36. 


(The document above referred to 
was marked for identification and 
received in evidence as Claimant's 
Exhibit No. 36.) ; 


MR. ASHTON: We next offer in evidence copy of General Order 
No. 30 of the Office of Alien Property. Pardon me, this 2 copy of that 
Section 503.30, General Order No. 30. 

HEARING EXAMINER CARR: 30? 

MR. ASHTON: That is right. 

HEARING EXAMINER CARR: Office of Alien Property? 

MR. ASHTON: Yes, sir. | 

MR. WILLIFORD: May I inquire what is the relevance of that 
order to the issue in this case? 

MR. ASHTON: Well, it sets the — I might read just a portion of it. 
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HEARING EXAMINER CARR: I will take judicial or official 
notice of this order. It doesn't need to be received in evidence. 

MR. WILLIFORD: Then I will ask you to take official notice of 
the revocation of that order, which is dated December 19, 1952, and 
signed by Roland F. Curtis, Assistant Attorney General. | 

* * x * * 

MR. CAROLAN: In that connection, we should like to offer as 
Claimant's Exhibit No. 37, Claim No. 6954, which has attached thereto 
a letter appearing to be signed by Thomas H. Creighton, Chief of the 
Property Division, addressed to Donald Sham, Secretary, dated April 15, 
1947, which refers to General Order No. 30 in the following language: 

“The attached claim is made against Sumitomo Bank, Ltd., 
Osaka, Japan, for the principal amount of the certificate of deposit in 
the amount of $406.96 (computed at the rate of 23.4¢, being the value 
of the yen as prescribed in General Order No. 30, executed on March 9, 
1944) plus such accrued interest as may be determined. | 

MR. WILLIFORD: That is all right. 

HEARING EXAMINER CARR: It will be received -- 

MR. WILLIFORD: I might ask the Court, the Examiner, in that 
connection to take judicial notice of the fact that that claim was filed by 
an employee of the Office of Alien Property and that, since it dealt with 
an obligation stated in a foreign currency, he was duty bound to observe 
the provisions of General Order No. 30 which were then in effect. 

HEARING EXAMINER CARR: This exhibit is received as Claim- 


ant's Exhibit 37. 
* 
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DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON, D. C. 


Ce 


In the Matter of: ) Claims Nos. 


INSOLVENT ACCOUNTS OF: Yokohama Specie Bank, Ltd., ) 55507 et al 
Sumitomo Bank, Ltd., ) S 

ALLEGED DEBTORS ) PRE-HEARING 

STIPULATION 


CLAIMANTS: Kunio Abe, et al. 


This stipulation between the attorneys for the claimants and the 
Chief of the Claims Branch is entered into for the purpose of simplifying 
the issues and facilitating a hearing to be held on approximately 3,000 
claims based upon yen certificates of deposit issued by the Yokohama 
Specie Bank, Ltd. and the Sumitomo Bank, Ltd. All of the claimants are 
represented by Knight, Gitelson, Ashton and Hagenbaugh, Esqs., of Los 
Angeles, California, and Thomas H. Carolan, Esq., of Washington, D. C. 


1. The claims listed in Schedule "A" (claims against the Yokohama 
Specie Bank, Ltd.) and Schedule "B" (claims against the Sumitomo Bank, Ltd.) 
annexed hereto and made a part hereof, are consolidated for hearing in 
this proceeding. Schedules "A" and ''B" annexed hereto list the claim 
numbers, the names of the claimants or their successors-in-interest, 
together with the "yen" amount in which the claims are asserted. 

2. The sole issue to be tried at the hearing shall be the dollar 
amount in which the claims appearing in Schedules "A" and "B" are to be 
allowed and the extent, if any, to which interest is payable on said claims. 

3. The claimants allege and contend: 

(a) That neither the Yokohama Specie Bank, Ltd., San Francisco, 
Los Angeles, New York, Hawaii, or Seattle branches, nor the Sumitomo 
Bank, Ltd., San Francisco, Los Angeles, or New York branches, or its 
affiliated banks in the United States, namely, the Sumitomo Bank, Ltd. of 
California, at Sacramento and Hawaii (hereinafter collectively referred to 
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as "the banks"), at the time of the issuance of the yen certificates of 
deposit nor thereafter transmitted the funds received from the claimants 
to the offices of such banks in Japan for deposit thereat in the name of 
claimant depositors. : 

(b) ‘That "the banks” became the involuntary and constructive 
trustees of the funds received from claimants for and on behalf of the 
claimants. | 
(c). That the trusts, referred to in paragraph (b) above, exist in 
the assets of "the banks" taken over by the Office of Alien Property. 

(4) ‘That by reason of the foregoing, claimants contend that they 
are entitled to recover and to be paid tothe extent available therefor the 
same number of dollars as was delivered by them to “the banks" at the 
time the yen certificates of deposit were issued to the claimants. 

(e) That, if claimants are not entitled to recover under the fore- 
going, then and at all events and under all circumstances, claimants 
contend that by the issuance of the yen certificates of deposit the claimant 
to whom the certificate was issued became a creditor of "the banks.” 

(f) That under the foregoing paragraph (e) the claimants contend 
that they are entitled to be paid at the rate of 23.4 cents per yen, plus 
interest. | 
4, The Chief of the Claims Branch puts at issue all the conten- 
tions of the claimants. The Chief of the Claims Branch will contend 
that claimants are yen depositors in said banks in Japan and that the 
claims should be allowed at the current rate of exchange of 360 yen to 
the dollar or whichever other rate of exchange is current at the time 
payment is ordered by the Director. He will also contend that interest 
shall be payable only at the applicable rate for the term of the yen certi- 
ficates of deposit. i 

5. At the hearing, no evidence shall be admissible regarding ~ 
any alleged separate agreement or separate understanding between any 
individual claimants (or predecessors) and "the banks" varying the ex- 
press terms or meaning of any terms of the yen certificates of deposit. 
Claimants shall not be precluded from attempting to offer evidence, not 
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based on such separate agreement or understanding, relating to the 
custom, usages, or practices of said banks with respect to the said yen 


certificates of deposit or as to their meaning and interpretation. How- 
ever, the Chief of the Claims Branch does not waive the right to object to 
such offer of evidence or to urge that claimants are limited to the ex- 
press terms of the yen certificates of deposit issued to them and to object 
to any offer of evidence seeking to vary or interpret any terms of any 
written agreement. The intent of this paragraph is to stipulate that only 
issues common to all claimants shall be litigated in this proceeding and 
that no claimant shall be permitted to offer evidence of any separate 
agreement or understanding with said banks. 

. 6. The Hearing Examiner will take judicial notice of the existence 
of any Japanese law, ordinance, decree, or regulation issued by the 
Japanese Government or any of its political subdivisions or agencies and 
shall assume the accuracy of the English translation thereof unless any 
party objects thereto and offers proof of the inaccuracy of such transla- 
tion. 

7. As soon as may be practicable the parties to this stipulation 
will serve upon each other the exhibits intended to be offered in evidence 
at the hearing, and at least thirty (30) days prior to a pre-hearing confer- 
ence each party shall file with the Hearing Examiner a schedule attaching 
the exhibits which such party intends to offer in evidence and to which the 
other party has made no objection, but nothing herein shall preclude 
either party from offering in evidence any additional exhibit not listed in 
the schedule. 

8. Inasmuch as there may be with respect to individual claimants 
listed in Schedules "A" and "B" other issues as to eligibility and allow- 
ability of the claim, it is agreed, subject to approval by the Hearing 
Examiner, as follows: 

(a) In order to avoid extending the hearing by requir- 

ing proof of such other issues at the time thereof, the Hear- 

ing Examiner shall first make and issue findings and conclu- 

sions on the issues then heard. However, such findings and 
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conclusions shall only. constitute a decision within the meaning 
of sections 502.22 and 502.23 (b) of the Rules of Procedure 
for Claims relating to appeals upon the subsequent issue of an 
order of allowance and disallowance in respect of the claims 
listed in Schedules "A" and "B", and such findings and conclu- 
sions shall be deemed to be a part of and incorporated in such 
order of allowance and disallowance; | 

(b) Each claimant listed in Schedules "A" and "B" shall 
file with the Chief of the Claims Branch within ninety (90) days 
from the date of the issuance of the Hearing Examiner's | 
findings and conclusions his original yen certificate of deposit; 
and in any case in which the Chief of the Claims Branch | 
believes it necessary to have further proof as to the identity 
of the claimant, his predecessor in interest, or that the | 
claimant who filed the claim is the proper person entitled to 
payment pursuant to the findings and conclusions, he shall 
so notify the attorneys for the claimant. Such proof of identity 
shall be furnished by an affidavit of a qualified Japanese _ 
language translator that the individual named in the certif- 
icate of deposit has the same name as the claimant, or if 
the person named in the yen certificate of deposit is a : 
predecessor in interest of the claimant, the translator shall 
state the correct name of the person listedinthe yen __ 
certificate of deposit, which affidavit shall be filed with the 
Chief of the Claims Branch within sixty (60) days after notifica- 
tion is received by the attorneys for the claimant. Proof that 
the claimant is the proper person entitled to allowance shall 
be in the form of affidavit or affidavits by persons in a posi- 
tion to furnish the required proof, filed within sixty (60) _ 
days after notice. In any case in which the original certi- 
ficate and an affidavit, where requested, is filed with the _ 
Chief of the Claims Branch and he is not satisfied as to the 
allowability of the Claim, such claim shall be removed _ 
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from Schedules "A" and "B" and shall not be included in 
the order of allowance and disallowance; 

(c) In respect of those claims in which the original 
certificate of deposit or an affidavit, if requested, has not 
been filed with the Chief of the Claims Branch within the 
periods specified hereinabove, such claims shall be 
disallowed by the Hearing Examiner; and 

(a) As soon as practicable thereafter, the Chief of 
the Claims Branch shall file with the Hearing Examiner a 
statement listing those claimants in Schedules “A” and"B" 
in respect of whose claims he consents to an order of 
allowance in accordance with the Hearing Examiner's find- 
ings and conclusions and those claims in respect of which 
an order of disallowance should be entered in accordance 
with this stipulation, and the Hearing Examiner shall issue 
an appropriate order in respect of the claims listed in the 
statement filed by the Chief of the Claims Branch. 
9. Onor before May 4, 1953, the Chief of the Claims Branch shall 

annex and make a part of this stipulation Schedules "A" and "B" described 
in paragraph 1, and transmit a copy thereof to the attorneys for claimants. 


Dated: Washington, D. C. KNIGHT, GITELSON, ASHTON & 
April 2, 1953 HAGENBAUGH and THOMAS H. CAROLAN 
/s/ Alfred Gitelson 
/s/ Thos. H. Carolan 
Attorneys for Claimants 


/s/ Thos. H. Creighton, Jr. 
Chief, Claims Branch 
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UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON, D.C. 


In the Matter of: 
INSOLVENT ACCOUNTS OF: 


) 

Claim Nos. 55507 et al. 
Yokohama Specie Bank, Ltd. ) 

) 

) 

) 


Sumitomo Bank, Ltd. Docket No. 55D 72 
ALLEGED DEBTORS 
CLAIMANTS: Kunio Abe, et al. 


LT 


DECISION OF THE DIRECTOR ; 

This matter comes before me on exceptions by the Chief of the 
Claims Section to the decision of Hearing Examiner George W. Carr 
recommending that debt claims filed under section 34 of the Trading 
with the Enemy Act, as amended, 50 U.S.C. App. 34, inst the Yokohama 
Specie Bank, Ltd. and the Sumitomo Bank, Ltd., both foreign banking 
corporations incorporated under the laws of Japan, based upon Yen 
Certificates of Deposit issued to the claimants, are allowable at the 
rate of exchange of 23.4 cents per yen with interest to December 8, 1941. 

Approximately 19,000 debt claims based upon Yen Certificates 
of Deposit were filed with this Office against Yokohama Specie Bank, 
Ltd. and Sumitomo Bank, Ltd. The above-captioned claim is a con- 
solidation of 3167 of said claims. They are heard in this single pro- 
ceeding pursuant to a stipulation of the parties, in order to dispose of 
issues which were deemed common to all of the claims. Issues relating 
to individual claimants will be disposed of in future proceedings. The 
yen certificates upon which this consolidated claim is based were issued 
by the two California branches and a Seattle, Washington, branch of 
Yokohama Specie Bank, Ltd., the two California branches of Sumitomo 
Bank, Ltd., and its affiliates, the Sumitomo Bank of California, a 
California corporation, and the Sumitomo Bank of Seattle, a Washington 
corporation. These branches and the affiliated domestic corporations 
are hereafter referred to as the United States banks. : 
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Slightly more than one half of the 3167 claims are based upon certif- 
icates issued by the branches or affiliates of Sumitomo Bank, Ltd., and 
the balance upon certificates issued by the branches of Yokohama Specie 
Bank, Ltd. Most of the 3167 claims are based upon certificates issued 
by or through the banks in California, and relatively few upon certificates 
issued by the two Seattle banks. 

The San Francisco branch of Yokohama Specie Bank, Ltd. was 
established in 1909 and the Los Angeles branch in 1912. Under a 1913 
amendment to Section 7 of the California Bank Act! these branches 
were authorized to conduct a banking business, including the receipt 
of deposits and the performance of other acts generally engaged in only 
by domestic banks incorporated under California law. The Sumitomo 
Bank, Ltd. branches in San Francisco and Los Angeles were not author- 
ized to accept deposits but were restricted to business generally author- 
ized for foreign banking corporations with branches in California, i.e., 
buying, selling, paying or collecting bills of exchange, issuing letters 
of credit, transmitting funds abroad and making loans. In the State 
of Washington only domestic banking corporations were authorized under 
the law to conduct a banking business, including the receipt of deposits. 
The Sumitomo Bank of Seattle was a domestic banking corporation; 
however, the Seattle branch of Yokohama Specie Bank, Ltd. was not, 
and it engaged primarily in foreign exchange transactions. 


17 Retarences herein to the California Bank Act are to the Act of 
1939. In 1951 the Bank Act was superseded by the California Financial 
Code. 


65 


On July 26, 1941, the freezing controls of Executive Order 8389, 
as amended, were extended to Japanese property. Thereafter the 
operations of the United States banks could be conducted only in accord- 
ance with authorization from the Treasury Department. On December ? 
8, 1941, the Superintendent of Banks of the State of California took 
possession of the California banks in accordance with authority granted 
by the California Bank Act. He was authorized to liquidate the banks 
by United States Treasury Department licenses dated December 27,1941. 
Sumitomo Bank of Seattle and the Seattle branch of Yokohama Specie 
Bank, Ltd. were also closed at the outbreak of war and the liquidation 
of those banks was commenced thereafter. | 


In 1942 and 1943 the Alien Property Custodian vested (1) as to 
the California branches of the foreign banking corporations, i. e. the 
Los Angeles and San Francisco branches of Yokohama Specie Bank, 
Ltd. and of the Sumitomo Bank, Ltd., the proceeds remaining after 
their liquidation and the payment of the claims of their creditors under 


California law, (2) as to the two domestic banking corporations, i.e. 
Sumitomo Bank of California and Sumitomo Bank of Seattle, the enemy- 
owned stock therein and (3) "all assets" of the Yokohama Specie Bank, 
Ltd., Seattle Branch. 


2/ The United States banks and their property came within the pro- 
visions of Executive Order No. 8389, as amended, inasmuch as they 
were enterprises owned and controlled by nationals of a designated 
enemy country (Japan). As to such nationals the Order prohibited the 
following activities, among others, without authorization from the 
Secretary of the Treasury: 


"All transfers of credit between any banking institutions within 
the United States; and all transfers of credit between any banking 
institution within the United States and any banking institution 
outside the United States (including any principal, agent, home 
office, branch, or correspondent outside of the United States, of 
a banking institution within the United States)."' (Section 1A). 
Section 4F of the Order defined "banking institution" broadly, and pro- 
vided that each principal, agent, home office, branch, or correspondent 
of any person engaged in the business of banking shall be regarded as 
a separate "banking institution." 


At the pre-war rate of exchange of 23.4 cents per yen recom- 
mended by the Examiner for converting the yen obligations into dollar 
obligations the dollar value of the Yen Certificate of Deposit claims 
which may be dependent on the outcome of this proceeding is approx- 
mately $54,000,000. At the stipulated post-war rate of 361.55 yen per 
dollar which the Claims Section contends should be adopted, the value 
of such claims is about $615,000.00. Since the value of the claim exceeds 
$50,000 at either rate, it is an excepted claim within the meaning of 
Sections 502.2(h) and 502.23 of the Rules of Procedure for Claims. Since 
the accounts of both foreign banking corporations are insolvent within 
the meaning of Section 34(f) of the Act, the provisions of that Section 
and of Section 502.202 of the Rules, pertaining to the issuance of a 
schedule of claims filed, will apply to any further proceedings. 

At the pre-hearing conference held before the Hearing Examiner 
on July 19, 1955, a pre-hearing order based upon a stipulation of the 
parties was issued, providing, in part, as follows: 

"The only issues to be tried at the hearing shall be: 

1. Whether the claims listed in Schedules A and B shall be 
allowed for the full amount of the dollars deposited at the 
time of the purchase of the yen certificates of deposit; 
Assuming the answer to the first issue shall be in the neg- 
ative, what is the proper rate of exchange to be used in com- 
puting the dollar value of the amounts that may be due these 
claimants; 

Whether and to what extent interest may be payable on these 
claims. 


3/ Under Section 34(f) of the Act a schedule of debt claims allowed 
and of proposed payments must be prepared and served "If the aggregate 
of debt claims filed as prescribed exceeds the money from which . - - 
payment may be made...” 
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It ig ORDERED that at the hearing, no evidence shall be 
admissible regarding any alleged separate agreement or 
separate understanding between any individual claimants 

(or their predecessors in interest) and the banks varying 

the express terms or meaning of any term of the yen certifi- 
cates of deposit. Claimants shall not be precluded from 
attempting to offer evidence, not based on such separate 


agreements or understanding, relating to the custom, usages, 


or practices of said banks with respect to yen certificates 
of deposit or the meaning and interpretation to be given to 
those certificates. The Chief of the Claims Section may 
object to the offer of such evidence or he may urge that 
claimants be limited to the express terms of the yen certifi- 
cates of deposit issued to them and he may object to the 
offer of such evidence seeking to vary or interpret any 
terms of any written agreement. | 
The intent of this order is to provide that only issues 
common to all claims listed in Schedule "A" or "B" shall 
be litigated in this proceeding and that no claimant shall 
be permitted to offer evidence of any separate agreement or 
understanding with said banks." 
Upon examination of the record, the briefs filed by both | parties 
and by amicus curiae, I find the material facts are as follows: 
Findings of Fact 
1. On December 8, 1941, Superintendent of Banks of the State of 
California took possession of the California branches of Yokohama Specie 
Bank, Ltd. and Sumitomo Bank, Ltd., and of the Sumitomo Bank of Cal- 
ifornia, pursuant to the provisions of the California Bank Act. The 
Sumitomo Bank of Seattle and the Seattle branch of the Yokohama Specie 
Bank, Ltd. came under control of the United States Treasury Department 
at the outbreak of war. None of the United States banks opened for 
business on or after December 8, 1941. | 
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2. Over a period of many years prior to World War II the 
California branches of Yokohama Specie Bank, Ltd., and the Sumitomo 
Bank of California had accepted dollar deposits and were supervised by 
the State Banking authorities with regard to the maintenance of adequate 
reserves therefor and the investment of these funds in accordance with 


the provisions of the Bank Act. The California branches of Sumitomo 
Bank, Ltd. and the Seattle branch of Yokohama Specie Bank, Ltd. were 
not authorized to accept deposits. The Sumitomo Bank of Seattle also 
accepted dollar deposits in accordance with Washington statutes. 

3. For many years prior to the outbreak of war the branches of 


Yokohama Specie Bank, Ltd. accepted dollars for conversion into yen 
deposits in the Head Office at Yokohama. The conversions were effected 
at the prevailing rate of exchange for selling yen. Concomitantly, the 
California branches issued Yen Certificates of Deposit in the name of 
the Head Office in the face amount of the yen resulting from the con- 
version. The Yen Certificates of Deposit provided for interest varying 
at different times from 3.3% upward to approximately 6%. This was a 
greater interest rate than that offered by banks in the United States on 
dollar deposits. The rate of interest was determined by the Head Office. 
4. The yen certificates most frequently issued by the California 
branches of the Yokohama Specie Bank, Ltd. were written in Japanese 
and provided that "both principal and interest are payable when due at 
our aforesaid Head Office at Yokohama upon surrender of this certificate." 
On the reverse side of the certificates was an English translation. Below 
the translation appeared the following, in English: 
"Notice: - Although this Certificate as stated on the face hereof, 
is payable only at the office of deposit in Japan, it may be pur- 
chased at the request of the depositor, but at the option of the 
purchaser, by a branch office abroad, the place of payment, 
however, remaining unchanged." 
The certificates also contained the provision written in Japanese that 
‘In accepting the certificate it is understood and agreed by the depositor 
that this contract shall be governed by the laws of Japan." The certi- 
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ficates provided for maturity at varying periods: the majority were 
"gpecial" certificates of deposit, i.e., 6 month certificates, which pro- 
vided for automatic renewal for 6 month periods up to 10 years from 
date of issuance. Some of these provided for interest during the ren- 
ewal periods "at current rates", some at a "rate determined by the 
Head Office", or at the "rate paid at time of computation", or at a 
"rate to be fixed according to circumstances." Other certificates were 
for periods of 6 months, or for 1, 2 or 3 years, and were called "regular" 
or "ordinary" certificates. Generally, interest was credited at the 
current rates even after maturity of the certificates. | 

5. The certificates were printed in Japan and the forms were 
forwarded to the branches in California by the Head Office of Yokohama 
Specie Bank, Ltd. Upon issuance by the California branches, the cer- 
tificates were completed by insertion of a number, the amount of yen 


based upon the current conversion rate, the name of the depositor and 
the date of issue. They were signed by an officer of the California 


branch. 
6. The California transactions of Yokohama Specie Bank,Ltd. 
relating to the Yen Certificates of Deposit were recorded in a "Yen 
Certificate Register" maintained by each California branch. No entries 
concerning yen certificates were made in the general ledgers of the 
California branches. All yen certificate operations were reflected in 
inter-office accounts, i.e., accounts with the Head Office showing the 
status of debits and credits in connection with all such transactions. 
The interest and the balances due on the certificates were periodically 
reconciled by the Head Office and California branches. | 

7. The California branches of Yokohama Specie Bank, Ltd. sent 
to the Head Office a credit note reflecting the details of each yen cer- 
tificate transaction, together with one of two signature cards signed by 
the depositor and the stub of the Yen Certificate of Deposit issued by 
the branch to the customer. . Upon receipt of these documents the Head 
Office debited the yen account of the California Branch, set up a deposit 
account record in the name of each of the depositors, and made appropriate 
book entries in a Register of Overseas Fixed Deposit Accounts. 
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8. The California branches of Sumitomo Bank, Ltd. and the 
Sumitomo Bank of California accepted dollars for conversion into yen 
deposits in Japanese branches of the foreign banking corporation. The 
transactions were effected at the prevailing rate of exchange for selling 
yen. These California banks issued receipts for their money to the yen 
depositors, pending delivery to them of Yen Certificates of Deposit to 
be issued by the Head Office, at Osaka, Japan, or other designated branch 
of deposit in Japan. 

9. The receipts (herein included in the terms "certificates", 

"yen certificates" and "Yen Certificates of Deposit") indicated the 


amount received in yen, based upon the conversion rate on the date of 
the transaction, the name of the branch in Japan in which the deposit 


was being made, the rate of interest and the term or period of the cer- 
tificate. The Yen Certificate of Deposit thereafter issued by the named 
bank of deposit in Japan provided for payment of the deposits in yen at 
maturity by the bank in Japan, upon surrender of the certificate. The 
Sumitomo certificates were for a period of six months: some of these 
provided for automatic renewal for six months periods indefinitely. 
Interest was credited at current rates even after maturity of the cer- 
tificates. 

10. The Seattle branch of the Yokohama Specie Bank, Ltd. issued 
to its purchasers or depositors of yen, Bills of Exchange printed in 
Japanese, drawn on or addressed to the Head Office in Japan, payable 
at a date certain, with interest at a fixed rate. On both the front and 
back of the Bills (hereinafter included in the terms "certificates," 

"yen certificates" and "Yen Certificates of Deposit") was printed the 
following, in English: 
"This bill is payable only at the office of the Yokohama Specie 
Bank, Ltd., at Yokohama, Japan, and, in all respects is to be 
interpreted and governed by the laws of the Empire of Japan." 
Occasionally, similar Bills were issued by California branches of 
Yokohama Specie Bank, Ltd. 
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11. Sumitomo Bank of Seattle issued to its purchasers or de- 
positors of yen, Bills of Exchange drawn on or addressed to a specified 
foreign branch of Sumitomo Bank, Ltd., payable in yen ata fixed date, 
with interest. 

12. The purchasers of Yen Certificates of Deposit from’ the United 
States banks understood that they were buying certificates which stated 
that they were payable in yen in Japan. Generally, they made these 
purchases because of the higher rate of interest than that payable on 
dollar deposits in the United States, although some ase boei 
to establish yen credits in Japan. | 

13. Whenever Yen Certificates of Deposit were presented and 
surrendered by the depositors, the United States banks would purchase 
the certificates by paying dollars at the current rate of exchange for 
buying yen, even though this was not required by the terms of the cer- 
tificates. These purchases were made whether or not the certificates 
had matured. When the Yokohama Specie Bank, Ltd. purchased the 
certificates prior to maturity it paid interest to the date of the purchase 


at the rate then applicable to deposits at notice in Japan, which was 
often lower than the rate stated in the certificates. | 
14. In conducting the Yen Certificate of Deposit transactions the 
United States banks acted under the authority of and for and on behalf 
of the respective foreign banking corporations of which they Wie branches 


or subsidiaries. 

15. Of the Yen Certificates of Deposit issued by Beanenne of 
Yokohama Specie Bank, Ltd. which were surrendered by certificate 
holders prior to World War II, the majority were paid in the United 
States in dollars at the then current rate of exchange. Certificates 
surrendered to the United States branches were transmitted to the 
Home Office. 
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16. The California branches of Yokohama Specie Bank, Ltd. on 
occasion had issued circular letters or made oral statements through 
officers or employees to the effect that the Yen Certificates of Deposit 
would be paid or purchased in dollars in the United States upon the 
request of the certificate holders. The credible evidence does not 
establish that a majority of the claimants against Yokohama Specie 
Bank, Ltd. knew of and relied upon such letters or statements in pur- 
chasing yen certificates. Nor does it indicate that claimants relied 
upon such letters or statements in continuing to maintain their yen 
deposits. 

17. The San Francisco branch of Sumitomo Bank, Ltd. by letter 
dated January 4, 1936, to a purchaser of a Yen Certificate of Deposit 
had written: "As we cannot accept yen deposits in America, we named 
the Hiroshima Branch of our bank as your yen deposit bank, Hiroshima 
being your home town. However, if you need money at any time, this 
branch office will repay it with American money."" The Los Angeles 
branch of Sumitomo Bank, Ltd. issued a circular letter describing the 
Yen Certificates of Deposit and stating that the branch would repay 
principal and interest at maturity. Similar circular letters apparently 
were sent to some holders of matured certificates. The evidence does 
not indicate that more than a small minority of the claimants against 
Sumitomo Bank, Ltd. knew of and relied upon such letters in purchasing 
yen certificates. Nor does it indicate that claimants relied upon such 
letters in continuing to maintain their yen deposits. 

18. At the time these statements were made and the certificates 
in question were purchased by claimants there was free exchange 


between dollars and yen, and persons in possession of yen could exchange 
them for dollars at the United States banks and elsewhere. It was then 
the practice of the United States banks to pay certificates of deposit in 
dollars, on request, even though this was not required by the terms of 
the certificates. 
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19. The yen certificate transactions in California were not 
regarded by the California Banking Department as the receipt of de- 
posits by the banks in California but were viewed as foreign exchange 
transactions resulting in yen deposits in Japan. The California banks 


were not required to maintain reserves for the repayment of the yen 
certificates and the obligations represented by the certificates were 
not regarded by the Banking Department as liabilities of the California 
banks. | 

20. Subsequent to December 8, 1941, several purchasers of yen 


certificates filed claims with the California Superintendent of Banks, 
as Liquidator of the California branches of the Yokohama Specie Bank, 
Ltd., but these were rejected on the ground that the branches had no 
deposit liability to the certificate owners. | 

21. The funds received by the United States banks were not 
physically transmitted to Japan but were credited by said banks to the 
accounts of the Head Office or the branch of deposit in Japan. From 
time to time the credits in said accounts were paid over or utilized 
by the United States banks in accordance with instructions issued by | 
said Head Office or branch of deposit in Japan, frequently for the 
payment of obligations owed in the United States by the respective 
foreign banking corporations. | 

22. The obligations of the foreign banking corporations under 
the Yen Certificates of Deposit were and are maintained on the books 
of the Head Office or branch of deposit in Japan under deposit accounts 
in the names of the purchasers of the certificates. Generally, the 
accounts of the claimants continue to be so maintained at this time, 
with interest credited in accordance with the terms of the certificates. 

23. A substantial number of Yen Certificates of Deposit issued 
by the United States banks were paid in yen in Japan by the Head Office 
or branch of deposit of the respective banks, some before and some 
after the outbreak of war. Since the end of the war several thousand 
yen certificates were paid in Japan by the foreign banking corporations 
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and thousands of certificates were discharged by the issuance of post- 
war certificates of deposit payable in yen. Interest as provided in the 
certificates has been paid or credited by the banks. 

Conclusions of Law. 

1. In conducting the yen certificate transactions the United 
States banks acted as agents of the respective foreign banking corpora- 
tions, Yokohama Specie Bank, Ltd. and Sumitomo Bank, Ltd., and not 
as banks of deposit. The funds received by the United States banks were 
not held in trust for the yen certificate holders. 

Claimants contend that in the yen transactions described above 
the California banks were accepting deposits in California, were thus 
intentionally evading the provisions of the California laws pertaining 
to bank deposits and deceiving the state banking authorities. Asa 
consequence, they urge, the banks became trustees ex maleficio of the 
dollars received for the Yen Certificates of Deposit. 

I cannot agree. The record is devoid of evidence of any intention 
either on the part of the United States banks in California or of these 
claimants to create deposits of any kind in California. It is entirely 
clear that the claimants intended to acquire deposits in yen in Japan, 
and that the California banks as well as the banking authorities re- 
garded the transactions as foreign exchange transactions which created 
deposit liabilities on the part of the Head Office or bank of deposit in 
Japan only.# Further, the purchase of certificates by the California 
banks at the request of the holders invariably was effected at the 
current rate of exchange for yen. Neither the amount of dollars originally 


4/ For a more detailed analysis of the position of the Superintendent 
of Banks regarding purchases of yen certificates from the California 
branches of Yokohama Specie Bank, Ltd., see In re Yokohama Specie 
Bank, Ltd., 86 Cal. App. 2d 545,195 BP. 2d 555 (1948), affirming 
only on procedural grounds a decision of the Superior Court of California 
holding that such certificates do not represent deposits in the California 
banks, but that they do represent deposits in the Home Office and are 
payable there. 
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paid for a certificate by the holder nor the rate of exchange for yen at 
the time of its issuance was pertinent. To sustain the claimant's position 
would require a complete repudiation not only of the mechanics of the 
transactions and the intentions of the parties but also of the construction 
placed upon the transactions by the banking authorities over a period of 
many years, which is entitled to considerable weight. 2 Sutherland, 
Statutory Construction, 3rd ed., secs. 5103, 5105, 5107; United States 
v. State Bank, 6 Pet. (31 U.S.) 29, 39, 8L. Ed. 308, 312 (1832); Wright 
v. Georgia R.R. & Banking Co., 216 U.S. 420, 426, 54 L. Ed. 544, 553 
(1909); People v. Detroit, 228 Mich. 596, 200 N.W. 536 (1924). Accordingly, 
I find no evasion of the California laws and therefore no basis for im- 
posing a relationship of trustee ex male ficio upon any of the California 
banks. | 
Claimants also contend that inasmuch as neither dollars nor yen 
actually were transmitted to Japan, the banks had failed to perform their 
contracts and therefore held the{unds in trust. I find that the method 
of remitting the funds to Japan was entirely consistent with good banking 
practice and in no respect violated the contracts with the yen depositors. 
Nothing in these contracts required the physical transmission of funds, 
and it is well known that a bank ordinarily does not physically transmit 
money to a foreign country. Cardillo v. Torquato, 161 Pa. Super. 356, 
54 A. 2d 910 (1947); McGrath v. Agency of Chartered Bank of India, 
Australia and China, 104 F. Supp. 964, aff'd. 201 F. 2d 368 (1953); 


7 Zollman, Banks and Banking (1936) sec. 4752. In accordance with the 


Yen Certificate of Deposit agreements the funds credited in Japan to 
the yen depositors were available to them at all times in that country. 
The situation is clearly distinguishable from Sokoloff v. National City 
Bank of New York, 250 N.Y. 69, 164 N.E. 745 (1928),where defendant 
bank in this country was held liable because funds were not made 
available to plaintiff in Russia in accordance with the contract of the 
parties. Similarly, in Kupfer Bros. v. Chemical National Bank of New 


York, 211 N.Y.S. 852, aff'd. 215 N.Y.S. 874 (1926), and in the related 
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cases cited by claimants, defendants had breached their contracts by 
failing to establish, in the foreign banks, the credits for which plaintiffs 
had contracted. Since no such failure or breach occurred here, the 
contention that the dollar deposits constitute trust funds to which claim- 
ants are entitled is rejected. See also 6 Michie, Banks & Banking 
(perm. ed.) p. 318. 

2. The written contracts between claimants and the banks em- 
bodied in the Yen Certificates of Deposit cannot be varied or modified 


by evidence of prior or contemporaneous negotiations. 


Claimants contend that statements or representations regarding 
repayment of the certificates in dollars in the United States, made by 


the California branches of the banks in letters or circulars seen by 
certain certificate holders and in oral statements made by officers and 
employees of said banks to certain certificate holders at the time the 
certificates were purchased, modified the certificates as to the place 
of payment and the currency in which the certificates were payable. 
They also urge that the certificates were ambiguous in these respects, 
and that since they were drawn by the banks the ambiguities should be 
resolved in favor of the certificate holders. 

A careful examination of the certificates, particularly with 
respect to the currency and place of payment, compels the conclusion 
that they are complete and unambiguous. The certificates bear yen 
amounts and explicitly state that they are payable in Japan. Absent 
ambiguity in a contract, parol evidence is not admissible to vary its 
terms, since "the language of a contract is to govern its interpretation, 
if the language is clear and explicit, and does not involve an absurdity." 
Section 1638, Civil Code of California: 

Moreover, Section 1625 of the Civil Code of California provides: 

"The execution of a contract in writing, whether the law 
requires it to be written or not, supersedes all the nego- 
tiations or stipulations concerning its matter which pre- 
ceded or accompanied the execution of the instrument." 
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The California courts have recognized repeatedly that in accordance with 
this section a writing which purports to be a complete contract between 
the parties is deemed to express the entire agreement, and that extrinsic 
evidence is not competent to incorporate additional provisions or to alter 
or modity its terms. Not only is it clear that the certificates are com- 
plete contracts between the parties but it is so conceded by claimants. 
(See page 15 of claimants' Points and Authorities submitted to the 
Hearing Examiner). 

In Rottman v. Hevener, 54 Cal. App. 474, 202 P. 329 (1921), 
plaintiff sued upon a promissory note which by its terms was payable 
"one day after date, without grace." Defendant sought to prove an oral 
agreement, made prior to or at the time of execution of the note, that 
it should not become payable until demand by plaintiff. The Court held 
that a writing which purports to be the complete contract of the parties 
is deemed in law to be the full repository of the agreement or contract 
and that absent fraud, accident or mistake, | 

"The oral agreement which it is claimed was entered into 

at the time of or prior to the execution of the note, to the 

effect that that instrument should not become payable until 

such time as plaintiff should see fit to demand payment, 

was not admissible to vary defendant's express written 

promose to pay the note ‘one day after date, without grace’." 
The Court also stated that defendant was: 

"charged with knowledge that under the law of ne state 

(Civil Code, Section 1625) a written contract supersedes 


all preceding or accompanying oral negotiations or 
stipulations." 
The rule of Rottman v. Hevener is amply supported by subsequent case 


in California. 
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For example, in Lifton v. Harshman, 80 Cal. App. 2d, 422, 182 P. 2d 
222 (1947), the Court referred to section 1625 of the Civil Code, as 
follows: 
"Evidence of conversations and negotiations leading up 
to the execution of a contract in writing is not admissible 
since such conversations and negotiations are deemed to 
have been merged in the contract (Civil Code, Sec. 1625) 
See also Lindenmann v. Coryell, 60 Cal. App. 103, 212 P. 49 (1923); 
Blos. v. Bankers Life, 133 Cal. App. 2d 147, 283 P. 2d 744 (1955); 
Pinsky v. Sloat, 130 Cal. App. 2d 579, 279 P. 2d 584 (1955); IX Wigmore 
on Evidence, (3rd ed. 1940), sec. 2400. 

Although objections were not taken to the introduction of parol 
evidence offered ‘to vary the terms of the certificates, failure to object 
does not render such evidence admissible since the parol evidence rule 
is a rule of substantive law. Rottman v. Hevener, supra. See also Dollar 


vy. International Banking Corp., 13 Cal. App. 331, 109 P. 499 (1910); 
Thompson Co. v. Foster, 101 Kans. 14, 165 P. 841 (1917). 

I conclude that under Sections 1625 and 1638 of the Civil Code 
of California conversations between claimants and the California banks 


and circulars and letters issued by those banks prior to or contemporane- 
ously with the purchase of the Yen Certificates of Deposit cannot, as a 
matter of law, vary or modity the terms of the certificates with respect 
to the place or currency of payment. 

There is no evidence of statements or representations made to 
claimants by the banks in the State of Washington regarding purchase 
of the certificates for dollars in the United States which would vary or 
conflict with the terms of the certificates issued by those banks in the 
form of Bills of Exchange drawn upon the Home Office or branches in 
Japan. The Bills of Exchange issued by the Seattle Branch of Yokohama 
Specie Bank, Ltd. were payable in yen and were expressly made payable 
only in Japan. Those issued by Sumitomo Bank of Seattle were payable 
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in yen, and since they were addressed to drawee banks in Japan, were 
also payable in that country under Washington law. R.C.W. 62.01.129; 
10 C.J.S. 408. It may be noted parenthetically that the Washington law, 
like the California law, precludes the variance of the terms of an un- 
ambiguous written contract by extrinsic evidence. Webb McDonald 
Tractor Co. v. Coyle, 188 Wash. 658, 63 P. 2d 475 (1936). This rule 
applies not only to the letter of the written contract but also to its legal 
effect, i.e., to legal implications of the contract not expressly stated 
therein. Buyken v. Ertner, 33 Wash. 2d 334, 205 P. 2d 628 (1928). 
In addition, under Washington law the execution of a written contract 
supersedes all preceding or accompanying oral negotiations, absent 
fraud, accident, or mistake. Clise v. Scott, 180 Wash. 207, 38 P. 2d 
1019 (1934). 

3. The practice of the United States banks of repurchasing Yen 
Certificates of Deposit did not change or modity the terms of the cer- 


tificates or impose upon the United States banks an obligation tp repay 


dollars in this country. 

Claimants urge that the long-continued practice of the California 
branches of purchasing Yen Certificates of Deposit for dollars at the 
current rate of exchange, upon request of the depositors, established 
a custom which affected the contractual rights of the parties and created 
dollar obligations of the banks. A substantial percentage of the cer- 
tificates sold by the California banks contained the provision making 
purchase of the certificates by the banks discretionary. In purchasing 
these certificates the banks were following this provision. Accordingly, 
such purchases did not establish a custom or usage outside of the 
contracts. : 

Moreover, under Section 1870 of the California Code of ‘Civil, 
Procedure” evidence of custom or usage is not admissible to vary or 


5/ Subdivision 12, Section 1870, permits evidence of: 
"12. Usage, to explain the true character of an act, contract 
or instrument, where such true character is not otherwise plain; 
but usage is never admissible, except as an instrument of inter- 
pretation." 
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contradict the terms of a complete and unambiguous contract. Thus, 
in Rottman v. Hevener, 54 Cal. App. 485, 202 P. 334 (1921)°/ plaintiff 
sued upon a promissory note which stated that it was payable "On 
demand, after date, without grace” and that "demand" was waived. The 
trial court had permitted defendant to introduce evidence of a custom 
among bankers of demanding payment on such notes before bringing 
suit. The Appellate Court stated: 
"This was error. Custom may be proved to interpret, but not 
to establish, a contract. Where the terms of the contract are 
clear and unambiguous, they cannot be varied or contradicted 
by evidence of custom or usage. Code Civ. Proc. Sec. 1870, 
subd. 12; Withers v. Moore, 140 Cal. 591, 597, 74 Pac. 159. 
Custom may be of aid in many instances where it is apparent 
that something needs explanation, but custom cannot be invoked 
to the point of permitting evidence of it to vary the express 
terms of a written contract. Here the writing is certain in all 
its terms. It contains an express waiver of demand. There is 
no room for interpretation or construction. The instrument 
speaks for itself in no uncertain voice." 
In Barsness v. Burkee, 176 Minn. 355, 223 N.W. 298 (1929), the Brandon 
bank had issued certificates of deposit payable either six or twelve 
months after date. Plaintiff depositor demanded payment after the 
expiration of six months but before twelve months, and upon refusal 
instituted suit. The Court stated: 
"The plaintiff claims that the custom of banks in the vicinity 
and of the Brandon bank was to pay certificates of deposit when 
presented, though before maturity. The language of the certificate 


6/ This was 2 second action, instituted on a promissory note different 
from that which was the basis of the Rottman v. Hevener case previously 
discussed. 
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is clear, and the contract made by the certificate is definite. 


We judicially know that banks often, and to a considerable extent, 
pay certificates of deposit before due, sometimes paying interest 
which has accrued and sometimes not paying it; but no custom 

avoids the explicit contract made by the certificate. If it did, 

a time certificate would be a demand certificate." | 
See also Moore v. United States, 196 U.S. 157, 166 (1904); Taylor v. 
Educational Broadcasting Corp., 34 Cal. App. 2d 680, 683, 94 P. 2d 377, 
379 (1939). 

I concluded above that the Yen Certificates of Deposit issued by 
the banks require no interpretation or construction since they are com- 
plete and unambiguous and the place of payment and currency in which 
payment was to be made are clearly expressed. Even assuming, there- 
fore, the existence of a custom or usage pursuant to which the California 
banks purchased the certificates for dollars at the current rate of 
exchange upon request of the depositors, it would not vary the contracts 
of the parties or create an obligation to purchase the certificates. 
Further, the holding of Rottman v. Hevener, 54 Cal. App. 474, 202 P. 329 
(1921), as to the substantive nature of the parole evidence rule is 
equally applicable with respect to evidence of custom or usage. 

No testimony expressly connected the Washington banks with the 
practice of purchasing yen certificates at the current rate of exchange 
upon request of the holders. The Bills of Exchange issued by the banks 
were complete and unambiguous regarding currency and place of pay- 
ment. Washington law also precludes extrinsic evidence of custom or 
usage to vary or contradict a complete and unambiguous written agree- 
ment. Pacific Finance Corp. v. Howell-Thompson, 162 W. 387, 298 P. 
424 (1931); Keene v. Swanson, 129 W. 269, 224 P. 574 (1924). It follows 
that even if the stipulation by counsel that "all these branches or sub- 
sidiaries here involved handle their transactions with regard to yen 
certificates of deposit in the same manner as the Los Angeles ‘branch 
of the Yokohama Specie Bank, except as otherwise shown by the evidence" 
leads to the conclusion that the Washington banks engaged in the ‘practice 
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of purchasing certificates at the current rate of exchange, such prac- 
tice would not vary the terms of the certificates. 

4. The Claims Section is not estopped from asserting that the 
Yen Certificates'of Deposit are payable only in accordance with their 
express terms. 

Claimants urge that statements or representations that the 
certificates would be paid in dollars in this country estop the United 
States banks and therefore the Claims Section from denying they were 
so payable at the option of the Yen Certificate of Deposit holders. 
Generally, where the doctrine of estoppel is applied it is based upon a 


misrepresentation of past or existing fact which has been relied upon 

by the person claiming the estoppel. 3 Pomeroy, Equity Jurisprudence 
(5th ed. 1941), sec. 808; 31 C.J.S. p. 283, et seq.; Rottman v. Hevener 

54 Cal. App. 474, 202 P. 329 (1921); Bank of America v. Pacific Ready 
Cut Homes, 122 Cal. App. 554, 10 P. 2d 478 (1932); Banco Mercantil S.A. 
v. Sauls Inc., 139 Cal. App. 2d 718, 295 P. 2d 55 (1956). In other cases, 


however, estoppel has been predicated upon promises as to future con- 
duct, under a theory which has become known as "Promissory Estoppel." 
1 Williston, Contracts (rev. ed. 1936), p. 139; Boyer, Promissory Estoppel: 
Requirements and Limitations, 98 Pa. Law Rev. 459 (1950). In 1 Re- 
statement, Contracts (1932) sec. 90, the theory is defined as follows: 
"A promise which the promisor should reasonably expect to 
induce action or forbearance of a definite and substantial: 
character on the part of the promisee and which does induce 
such action or forbearance is binding if injustice can be avoided 
only by enforcement of the promise." 
In effect, claimants maintain that because of representations or promises 
by the United States banks it would be unjust to allow the written contracts 
embodied in the yen certificates to control the rights of the parties. 
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Under both of the above theories of estoppel, and both, have been 
urged by claimants in their briefs, the right to rely as well as actual 


reliance upon either a misrepresentation of fact in the one case or a 
promise as to future conduct in the other, are among the essential ele- 
ments of the doctrine. Bank of America v. Pacific Ready Cut Homes, 
supra; Gajanich v. Gregory, 116 Cal. App. 622, 3P. 2d 389, (1931); 

Banco ‘Mercantil S.A. v. Sauls, Inc., supra; Bard v. Kent, 19 Cal. 2d 449, 
122 P. 2d 8 (1942). Several claimants testified that employees or officers 
of California banks had said the certificates would be paid in dollars at 
the banks, and several others testified that they had seen circular letters 
to that effect written by California banks. Also, a witness testified that 
every one of the 1500 claimants he had interviewed had said to him that 
"the bank told them it was a deposit that can be repaid here in the United 
States and also in Japan any time they wanted it." A 100% response from 
1500 claimants is an incredible percentage, particularly since a much 
smaller percentage of claimants who appeared before the Hearing Examiner 
could testify to similar representations or promises. On the contrary, 
several claimants against Yokohama Specie Bank, Ltd. testified that 

they had never seen a form letter or circular issued by the bank; another 
testified that "it didn't concern me whether I could get money in Japan 

or here. All I was interested in was the higher interest." Other claim- 
ants merely assumed from the bank's willingness to convert yen into 
dollars that they could always get dollars or had heard of others who 

had received dollars for their certificates. The credible evidence falls 
short of establishing that any substantial percentage of the claimant 

yen depositors of Yokohama Specie Bank, Ltd. knew of and relied upon 
representations or promises by United States banks, either written or 
oral, regarding payment in dollars in the United States. Evidence of 

any reliance upon representations or promises regarding payment in 
dollars‘by the California branches of Sumitomo ‘Bank,: Ltd. was minuscule. 
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Nor does the record contain proof of claimants' argument that in re- 
liance upon representations or promises of repayment by United States 
banks claimants were lulled into security and therefore did not cash 
their certificates. Moreover, the record reveals no testimony of such 
representations or promises by either of the banks situated in Washington 
State. Accordingly there is insufficient evidence of reliance by claim- 
ants on misrepresentations or promises and no basis exists in the 
facts for estopping the Claims Section from standing upon the language 
of the written contracts embodied in the Yen Certificates of Deposit 
and from insisting that the written contracts are controlling. 

Actually, it is clear that no misrepresentation by the United 
States banks of past or existing facts was proven. However, claimants 
cite a host of cases as authority for the contention that promises of 
the United States banks to repay in dollars in the future will support 
an estoppel. These cases typify the usual situation for application of 
the doctrine of promissory estoppel, e.g., the promised waiver or aban- 
donment of a right under an executed contract, such as the right to 
foreclose a mortgage or sue upon a note, relied upon by a promisee 
who thereafter defaulted in his payments. In these cases the courts 


hold that such a promise can be enforced even though without considera- 


tion. No similar situation is presented here, and no waiver or aban- 
donment of a right is sought to be enforced. Claimants here seek to 
predicate estoppel upon promises made prior to or during negotiations 
which ultimately terminated in executed contracts. None of the cases 
cited by claimants support estoppel in such a situation. In fact the law 
is to the contrary. In Berverdor, Inc. v. Salyer Farms, 97 Cal. App. 2d 
459, 218 P. 2d 138 (1950), defendant lessees sought to estop the landlord 
from claiming the rental fixed in a written lease. The landlord had 
agreed, both orally and in writing, in earlier negotiations which ulti- 
mately terminated in the lease, that the rent would be reduced if 
operation of the farm became unprofitable. After discussing the parol 
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evidence rule and particularly Sections 1856 and 1860 of the Code of 
Civil Procedure” and Section 1625 of the Civil Code, the court concluded 
that the landlord's promises during negotiations were not binding and 
that estoppel was inapplicable. Cf. 48 ALR 2d 1069 (19 56), Promissory 


Estoppel, at page 1079: 
"Courts have been reluctant to permit the enforcement, by the 


application of the doctrine of promissory estoppel, of promises 
made contemporaneously with a completed contract, evidence of 
which promises comes within the prohibition of the parol evidence 
rule." (Citing Berverdor, Inc. v. Salyer Farms, supra.) 

Similarly, in the first case of Rottman v. Hevener, supra, the court 

said, in refusing to estop the plaintiff from asserting that the language 

of the written contract controlled the rights of the parties: | 
"The doctrine of estoppel, therefore, has no place for application 
when the representation relates to rights depending upon contracts 


a/ Section 1856 provides: "When the terms of an agreement have been 
reduced to writing by the parties, it is to be considered as containing all 
those terms, and therefore there can be between the parties and their 
representatives or successors in interest, no evidence of the terms of 
the agreement other than the contents of the writing, except in the 
following cases: | 

1. ‘Where a mistake or imperfection of the writing, is put in 

issue by the pleading; 

2. Where the validity of the agreement is the fact in dispute." 
Section 1860 provides: "For the proper construction of an instrument, 
the circumstances under which it was made, including the situation of 
the subject of the instrument, and of the parties to it, may also be shown, 
so that the judge be placed in the position of those whose language he 
is to interpret."" As to this section, the court said, quoting from United 
Iron Works v. Outer Harbor Dock & Wharf Co., 168 Cal. 81, 141 P. 917 
(1914): "This rule of evidence is invoked and employed only in' cases 
where upon the face of the contract itself there is doubt and the evidence 
is used to dispel that doubt, not by showing that the parties meant 
something other than what they said, but by showing what they meant by 
what they said." 
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yet to be made to which the person complaining is yet to be a 


party. He has it in his power in such case to guard in advance 


against any consequences of a subsequent change of intention 

or conduct by the person with whom he is dealing. For com- 

pliance with arrangements respecting future transactions, 

parties must provide by stipulations in their contracts when 

reduced to writing." 
It follows that the written contracts must control the rights and obligations 
of the respective claimants and banks, and that insofar as the doctrine 
of estoppel is concerned, even those claimants who maintained that in 
purchasing yen certificates they relied upon written or oral promises of 
repayment in dollars in this country occupy no stronger position than 
the others. 

4. The Yen Certificates of Deposit are payable at the rate of 
exchange which exists at the time the claims are allowed by this Office. 

Our courts cannot render judgments in any currency other than 
dollars. Stewart v. Salamon, 94 U.S. 434, 436 (1876); Thornton v. 
National City Bank, 45 F. 2d 127, 130 (C.A. 2d 1930). Similarly, this 
Office can allow claims only in dollars, although the obligations are 
expressed in a foreign currency. Under the "Judgment Day" rule, an 
obligation payable in a foreign country in the currency of that country 
is converted by our courts into dollars at the rate of exchange in effect 
on the day a judgment is rendered on the obligation. Deutsche Bank 
v. Humphrey, 272 U.S. 517 (1926); Zimmerman v. Sutherland, 274 U.S. 
253 (1927); Paris v. Central Chiclera, S. de R.L., 192 F. 2d 960 (C.A. 
5, 1952); Straehler v. Brownell, U.S. District Court, D.C., Civ. Action 
No. 774-56, June 29, 1956, aff'd U.S. District Court of Appeals, D.C., 
June 13, 1957. Inasmuch as the obligations due the claimants were 
payable in yen in Japan, it follows that the conversion of yen into dollars 
must be made at the rate of exchange existing on the "Judgment Day", 
or by analogy, under our administrative proceedings at the time of 
allowance of these claims. The "Breach Day" rule supported by Hicks 
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v. Guinness, 269 U.S. 71 (1925), under which a foreign currency obliga- 
tion payable in this country is converted into dollars at the rate of 
exchange existing on the date of breach of the obligation, does not apply 
to this claim. | 

Claimants urge that the yen certificate obligations were payable 
in dollars in this country and that the closing of the United States banks 
on December 8, 1941, constituted a breach of contract; that the rate of 
exchange in effect on that date is applicable, and that said rate’ was 23.4 
cents per yen. Since the contractual obligations of the banks required 
payment in Japan at maturity of the certificates, I cannot agree that the 
closing of the United States banks constituted a breach of contract. 
Further, the relationship between the Yen Certificate of Deposit holder 
and the bank in Japan is that of debtor and creditor, with the debt payable 
on proper demand of the depositor and not before. Zimmerman v. 
Miller, 2 F. 2d623,reversed on other grounds sub nom. Zimmerman v. 
Hicks, 7 F. 2d 443 (C.A. 2, 1925), aff'd 274 U.S. 253 (1922); Leather 
Manufacturers Bank v. Merchants Bank, 128 U.S. 26,-34 (1888). The 
outbreak of war, of itself, does not accelerate the maturity date of 
certificates not then payable, nor does it constitute a demand for pay- 
ment. Zimmerman v. Miller, supra; New York Life Insurance Co. v. 
Statham, 93 U.S. 24, 31 (1876). Accordingly, although the yen obligations 
are due the claimants from the foreign banking corporations, the facts 
do not indicate that the corporations breached their contracts on December 
8, 1941. Richmond v. Irons, 121 U.S. 27 (1887), and cases which follow 
it in holding that the closing of a bank constitutes a breach of its contracts 
with depositors are clearly not in point. | 

In addition, even if the "Breach Day" rule and the rate of exchange 
of December 8, 1941, were applicable, the view that the rate of 23.4 cents 


per yen, which was the rate of July 25, 19412/ continued to prevail on 


December 8, 1941, is untenable. No rate of exchange was quoted by the 


8/ This was stipulated by the parties as the pre-war rate of exchange 
“through August 1941." 
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Federal Reserve Board after that of July 25, 1941. Claimants rely 

upon Sutherland v. Mayer, 271 U.S. 272 (1925), in support of the position 
that the rate of July 25, 1941, was applicable on December 8, 1941. In 
that case the court, in fixing the dollar value of the German mark on 
July 14, 1919°/ used the rate of exchange quoted on July 17,1919, which 
was the first quoted rate after the declaration of war with Germany on 
April 6, 1917. The court stated that this rate of July 17, three days 
later, "seems near enough to the designated date" of July 14, 1919. The 
distinction between Sutherland v. Mayer and the instant situation is 
clear: firstly, there were no developments of consequence between July 
14, 1919, and July 17, 1919, in the relationship between the United States 
and Germany, and no apparent reason why the rate of exchange between 
the mark and the dollar would fluctuate drastically during that 3 day 
period. Conversely, the outbreak of war on December 7, 1941, was so 
dramatic an occurrence it should not be assumed that a pre-war rate 
between dollars and yen survived the event. Secondly, the difference 
between a 3 day period and a period of several months cannot be ignored, 
particularly when currency controls between the two countries existed 
during the several month period.22 


9/ This was the date when commercial intercourse with Germany was 
restored and was found to be the first date when his former partners in 
Germany could have paid to Mayer in the United States his share of 
partnership assets in Germany. Payment prior to that date would have 
been unlawful. 


10/ As indicated, supra, United States controls on yen transactions 
were imposed by Executive Order No. 8389, as amended. Japanese 
controls on transactions with American Nationals were imposed by 
Ministry of Finance Order No. 46, July 28, 1941. 
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The applicable principle to be derived from Sutherland v. Mayer 


is that when no rate of exchange exists between the currencies of two 
warring nations the first available rate after termination of hostilities 
should measure the value of a foreign currency obligation which became 
due at or subsequent to the outbreak of war. This was the view of the 
court in International Silk Guild, Inc. v. Brownell, 150 F. Supp. 545 (1957). 
There it was found that payments became due from a business concern 
in Japan to the plaintiff Guild in the United States on September 22 and 
25, 1942. The court said: | 
"Remittance to the Guild thereafter was not possible until relations 
with Japan were restored on December 31, 1946, by amendments 
to General License 94 and to Public Circular No. 25 (12 Fed. Reg. 
1457, 1459, March 4, 1947). There was, however, no rate of 
exchange on that date, and exhibits filed in the case show that, 
pursuant to a directive on April 25, 1949, of the Supreme Com- 
mander for the Allied Powers, the Japanese government promul- 
gated a foreign exchange and foreign trade control law, effective 
as of December 5, 1949, and designated two New York City banks 
to handle foreign exchange transactions. Under the principles 
stated in the case of Southerland [sic] v. Mayer, 271 U.S. 272, 
it is the exchange rate effective on this latter date (the first 
after Asahi, Japan, became liable for payment of the ¥ 80,323.09) 
to which the plaintiff is entitled. According to a letter dated 
January 17, 1950, from the Treasury Department, Office of 
International Finance, to the Office of Alien Property, Depart- 
ment of Justice, also filed as an exhibit herein, such rate of 
exchange is ¥ 361.55 to the dollar." 
The same principle was followed by this Office in the Matter of Ernst 
Frederick Siegel, Debt Claim No. 36151, Decision of the Director, 
September 28, 1954. In that case a payment to claimant in this country 
from a debtor in Germany became due on June 30, 1941. Inasmuch as 
freezing controls under Executive Order 8389, as amended, had been 
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applicable to German property since June 14, 1941, I held, following 
Sutherland v. Mayer, that payment of the obligation could not be made 
until commerical intercourse and communications with Germany were 
restored on January 1, 1947, by amendments to General License No. 94 
and Public Circular No. 25 (12 Fed. Reg. 1457, 1459, March 4, 1947), 
and that since there was no rate of exchange on that date the use of the 
first rate available thereafter, i.e., that of September 19, 1949, was 
proper. Cf. Sun Insurance Office, Ltd. v. Arauca, 84 F. Supp. 516 (1948). 
Accordingly, even if the yen certificate obligations were payable in this 
country and if the contracts were breached with the closing of the United 
States banks on December 8, 1941, the rate of exchange at which the yen 
obligations would be converted into dollars under the "Breach Day" rule 
would be the first rate available after the termination of hostilities or 
the stipulated post-war rate of 361.55 yen per dollar. 

For the reasons stated above, however, I hold that the "Judgment 
Day" rule is applicable and that the rate of exchange which exists at the 
date of allowance of the claims must control. 

5. Interest is allowable in accordance with the terms of the 
individual certificates. 

Each certificate provided for interest at a fixed rate from the 
date of issue to the date of maturity. The language of the many forms 
of certificates issued over the years varied with regard to the accrual 
of interest after maturity. 

Brownell v. Bank of America National Trust and Savings Associa- 
tion, 214 F. 2d 855 (C.A.D.C. 1954), cert. den. 348 U.S. 864, presented 
a question on the payment of interest on a contractual obligation which 
became due and payable from a German debtor to an American creditor 
on May 31, 1941, the contract providing for interest after August 18, 1941, 
at a fixed rate. On these facts the court held that interest flowing from 
the contract before the outbreak of hostilities continued to flow after the 
outbreak, and that contractual interest on the claim asserted in this 
Office against the debtor was payable to the date of payment. Here, the 
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certificates of claimants bore contractual interest from the dates of 
issuance and I conclude, on the authority of the Bank of America case, 


that contractual interest should be paid in accordance with the provisions 
of the individual contracts and at the specified contract rates until pay- 
ment of the principal, at the same rate of exchange as is applicable to 


principal. 

It follows from the above conclusions of law that the issues set 

out in the pre-hearing order should be answered as follows: 

1. The claims listed in Schedules A and B are not allowable 
in the full amount of the dollars deposited at the time of 
purchase of Yen Certificates of Deposit. | 
The rate of exchange to be used in computing the dollar 
value of the amounts due the claimants is that which pre- 
vails at the time of the allowance of the claims. | 
Interest is payable on the certificates from the date of 
issue to the date of payment of the claims, in accordance 
with the provisions of the individual certificates. 


/s/ Dallas S. Townsend | 
Assistant Attorney General 
Director, Office of Alien Property 


November 13, 1957 
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UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


In the Matter of: 


INSOLVENT ACCOUNTS OF: Debt Claims Nos. 55507 


d others listed 
YOKOHAMA SPECIE BANK, LTD.,) 2cnchace "at and "BM 


SUMITOMO BANK, LTD. on file in this cause 
CLAIMANTS: KUNIO ABE and others 
listed on Schedules "A" and Docket No. 55D 72 
"bh" on file in this cause 
RECOMMENDED DECISION OF GEORGE W. CARR HEARING EXAMINER 
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STATEMENT OF THE CASE 


This is a debt claim proceeding under section 34 of the Trading 
with the Enemy Act, as amended, 50 U.S.C., Appx. 34, hereinafter 
referred to as "the Act, and it has been conducted under the Rules of 
Procedure for Claims of this Office, 8 CFR Part 502. 

In 1943 the Alien Property Custodian vested in himself all the 
excess proceeds after litigation by state authorities of the Yokohama 
Specie Bank, Ltd., and Sumitomo Bank, Ltd., upon findings that both 
were Japanese corporations and nationals of a designated enemy country 
having branches or offices in the United States engaged in the conducting 
of business within the United States and therefore were business enter- 
prises within the United States. The American branches of the banks 
were then in liquidation under the administration of state banking 
authorities. 

Approximately 17,000 debt claims based on Yen Certificates of 
Deposit issued through said branches have been filed. with this Office. 
The dollar value of these claims at the prewar rate of exchange is about 
$54, 000, 000 and at the postwar rate about $615,000. In either event 
the value exceeds $50, 000 and this proceeding is an excepted matter 
under sections 502. 2(h) and 502. 23 of the Rules of Procedure for Claims. 
It should also be noted that the accounts of the debtor banks are insolvent 
(Yokohama Specie Bank having about $14, 500,000 and Sumitomo Bank 
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having about $1, 500, 000 available for payment of debt claims), and that 
therefore the provisions of sections 502.23 and 502. 202 of said rules 
and section 34(£) of the Act, relative to the issuance of schedules of 
claims against said accounts, will apply to any further proceedings 
that may be had. | 

The Chief of the Claims Section is represented by David M. 
Williford, Trial Attorney. The claimants are represented by the law 
firms of Carolan & McHugh of Washington, D. C. and Gitelson, Coyle, 
Cooper & Savitch of Los Angeles, California. A brief amicus curiae 
was filed by the law firm of Wirin, Rissman & Okrand of Los Angeles, 
California on behalf of other claimants in a situation similar to sao 


of the claimants in this proceeding. 

On July 19, 1955 at the Office of Alien Property, Washington, D. C. 
a pre-hearing conference was held before me and a stipulation of the 
parties was filed. As a result a pre-hearing order was issued on August 
26, 1955 setting out the contentions of the parties and narrowing the 


issues to be tried at the hearings to the following: 

1. Whether the claims listed in schedules "A" and "Bp" 
shall be allowed for the full amount of the dollars deposited at the 
time of the purchase of the Yen Certificates of Deposit; 

2. Assuming the answer to the first issue shall be in the 
negative, what is the proper rate of exchange to be used in com- 
puting the dollar value of the amounts that may be due tee 
claimants; | 

3. Whether and to what extent interest may be payable 
on these claims. 

Schedule "A" is a list of the claimants against the Yokohama Specie 
Bank, Ltd., together with the claim number and the amount in yen of 
each claim. Schedule "B" is a similar list of claimants against Sumitomo 
Bank, Ltd. By the pre-hearing order the 3, 167 claims listed on said 
schedules were consolidated and it was ordered that only issues common 
to all claims listed in schedule "A" or schedule "B" should be litigated 
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in this proceeding, and that no claimant should be permitted to offer 
evidence of any separate agreement or understanding with said banks 
affecting his individual claim. 

The pre-hearing order further provided as follows: 

Inasmuch as there may be other issues as to eligibility 
and allowability respecting the claims of individual claimants 

listed on schedules "A" and "B", and to avoid extending the hearing 

by requiring proof of such other issues at the time thereof, 

the hearing examiner shall make findings and conclusions and 

render his decision on the issues appearing on page 2 hereof, 

which decision shall become the decision of this Office unless 

review is had in accordance with the provisions of section 502. 23 

of the Rules of Procedure for Claims. 2/ It is the intention of this 

order that a final decision of this Office shall be obtained on these 
issues before further action is undertaken relative to the claims 

on the schedules identified above. 

Provision was also made for further proceedings as to individual 
claimants, especially with respect to the questions of ownership and 
eligibility, after a decision of this Office on the issues now litigated 
shall have become final. 

Pursuant to the pre-hearing order, hearings were held before me 
at Los Angeles, California from October 20 through October 27, 1955; 
at San Francisco, California on November 1 and 2, 1955; and at the Office 
of Alien Property, Washington, D. C. February 20 and 21, 1956. Since 
that time briefs have been filed by both parties and by the amicus curiae 
with the claimants' reply brief having been received on December 17, 1956. 

In 1909 the Yokohama Specie Bank, Ltd., and in 1916 Sumitomo 
Bank, Ltd., established under the laws of the respective states in which 
they were located a number of branches on the West Coast of the United 
States. The balance of trade as between the United States and Japan 


y This procedure will be varied as required by subsequent changes 


in our Rules making this a recommended decision. 
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was unfavorable to Japan and hence Japan was short of dollars. ‘The 
Japanese banks then devised what is now known as the "Yen Certificate 
of Deposit" in which they persuaded a large number of Japanese in the 
United States to invest their savings. This business was conducted ina 
routine manner until the outbreak of World War I. On December 7, 1941 
agents of the United States Treasury Department seized the American 
branches of the Japanese banks and locked their doors so that they were 
unable to open for business thereafter. The state banking authorities 
then stepped in as conservators and liquidators of the American branches 
in their respective jurisdictions and were permitted to proceed with the 
liquidation of the branches by this Office with the result that the state 
authorities were enabled to wind up the affairs of the branches and pay all 
the local depositors and creditors. A few holders of Yen Certificates 
of Deposit attempted to file claims with one of the liquidators and a few 
attempted to intervene in the distribution of dividends in the state court, 
but these claims were rejected and intervention was not allowed by the 
state court. Thereafter the certificate holders filed their claims with 
this Office. : 
PROPOSED FINDINGS OF FACT. 


Upon all the evidence and the entire record in this case, propose 
the following findings of fact: 

1. The branches of the Japanese banks in the United States were 
authorized to do business in the states in which they were situated for a 
considerable period of time before the outbreak of World War If. Some 
of the branches conducted a general banking business and for such 
purpose were considered as separate banks in the states in which they 
were authorized so to act. This was true of the branches of the Yokohama 
Specie Bank in California. | 

2. Some of the branches were not authorized to do a general banking 
business in the state in which the branch was located. This was true of 
the California branches of Sumitomo Bank. Regardless of whether they 
conducted a general banking business or not, the branches engaged in 


issuing Yen Certificates of Deposit, which by their terms were payable 
at an office of the same bank in Japan, in return for dollars deposited 
by residents of the United States. 

3. For the purpose of issuing, cashing and otherwise dealing with 
Yen Certificates of Deposit, the branches in the United States were offices 
of the Yokohama Specie Bank and Sumito Bank, respectively, and in each 
case the branches and the main Japanese bank constituted one legal entity. 

4, The branches of both Japanese banks in the United States were 
seized by the United States Government on December 7, 1941 and remained 
closed from that date. Shortly thereafter said branches were taken pos- 
ession of by the state banking authorities and liquidated. 

5. In the issuance of the Yen Certificates of Deposit it was the 
practice of the banks to convert the dollars paid therefor into yen at the 
prevailing selling rate of exchange and to issue the certificates in the face 
amount of yen resulting from such conversion. 

6. The branches of Yokohama Specie Bank issued two types of yen 
certificate; one the "ordinary" or "regular," maturing in six months, 
and the other the "special" for a period of ten years. Interest was com- 
puted semiannually on both types of certificate. 

7. The certificates issued by the branches of Yokohama Specie Bank 
were on blank forms prepared in Japan and forwarded to the branches by 
the home office. Upon the purchase thereof the certificate was completed 
by adding a number, the amount of yen based upon the conversion rate, 
the name of the purchaser, and the date of issue. This was done at the 
branch and the certificate was signed by an officer of the branch. 

8. The branches of Sumitomo Bank did not issue certificates of 
deposit, but only a receipt for the dollar amount paid; the certificate for 
yen was issued at an office in Japan after converting dollars at the pre- 
vailing rate of exchange on the date of purchase as shown by the receipt. 

9. Applications for the purchase of yen certificates were available 
at the branches in the United States and were also placed with merchants or 
traders in various locations not easily accessible to the branch offices 
for the convenience of the Japanese persons resident in such areas. 
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10.. The purchasers knew they were buying yen certificates which 
on the face thereof stated that they were payable in yen at the office in 
Japan. They invested their money in such certificates in preference to 
dollar deposits for the reason that a higher rate of interest was oe 
thereon. 

11. Circulars and letters outlining the services and facilities of 
the branches of Yokohama Specie Bank concerning Yen Certificates of 
Deposit were transmitted to customers ‘or prospective customers of the 
branches. These circulars and letters contained statements that the Yen 
Certificates of Deposit could be returned to the branch at any time, re- 
gardless of the type of certificate or date of maturity, andthat they would 
then be cashed in dollars at the current rate of exchange for yen by the 
branch in the United States which had issued the certificate. Statements 
to the same effect were made by the employees of the banks to persons 
who bought or were about to buy yen certificates, and it was generally 
understood by employees of the banks and by the Japanese residents of 
the western part of the United States who were familiar with such cer- 
tificates that they would be cashed upon demand at any time nye the branch 
bank that had issued the respective certificate. 

12. The yen certificates igsued by the branches of the Yokohama 
Specie Bank were written in the Japanese language and the face’ ‘thereof 
contained an English translation. On the reverse side the terms appeared 
in Japanese and English. Following paragraph number 6 in the eee 
translation the following appeared: 

Notice: - Although this Certificate as stated on the face erect! 

is payable only at the office of deposit in Japan, it may be pur- 

chased, at the request of the depositor, but at the option of the 

purchaser, by a branch office abroad, the place of payment how- 
ever, remaining unchanged. 

The notice in English was not included in the Japanese text appearing 
on the reverse side of the certificate. Ido not deem it necessary to set 
out the face of the certificate because it is unquestioned that it provided 
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for the payment of yen in Japan at the date of maturity of the certificate 
with interest at the rate of 3.3% per annum. 

13. The overseas fixed deposit yen certificates issued by Sumitomo 
Bank were entirely in the Japanese language and did not contain the notice 
which appeared in the certificates issued by Yokohama Specie Bank. 

14. At all times during the period that the branches in the United 
States were engaged in business, upon the request of certificate holders, 
the American branches exchanged dollars for the Yen Certificates of 
Deposit at the rate of exchange then prevailing whenever a yen certificate 
holder presented his certificate for such purpose at said branch. Al- 
though in several instances prior to the war the record shows that some 
of the certificates were presented and paid in Japan, the majority were 
paid upon presentation by the American branches in dollars. 

15. The certificates provided that both principal and interest when 
due were payable at the head office or a branch office in Japan upon 
surrender of the certificate. 

16. At the time of applying for a Yen Certificate of Deposit the 
applicant was required to sign and file with the bank in duplicate a doc- 
ument or card containing his signature or seal or both. In the usual 
course of business and at periodic intervals the branches transmitted to 
their head office the original of the applicant's signature or seal or both, 
together with appropriate advice as to the number, date, yen amount, 
and the dollars paid for the certificate. 

17. Transactions relating to the Yen Certificates of Deposit in 
the Yokohama Specie Bank were recorded in a record book called "Yen 
Certificate Register," which was maintained by each branch. No entries 
concerning yen certificates were made in the general ledger of the branches 
and transactions relative to yen certificates did not alter any figures 
in the general ledger or daily statement of condition of the branches. 

All entries pertinent to the yen certificate operations were reflected 

in an inter-office account, a record maintained by the branches showing 
the status of debits and credits in connection with the yen transactions 
which, without exception, were reported to the home office. The interest 
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balances on the certificates were periodically reconciled so that the 
records of the branches and the home office were uniform. 
18. Upon the filing of an application with a branch of Sumitomo 


Bank for a yen certificate, the applicant received a receipt issued by 


the branch stating the amount received, the name of the branch in Japan 
to which remittance was to be made, the term of the certificate, rate 

of interest, and date. Remittance advice, including the signed application 
and signature card, was forwarded to the designated branch in Japan 
where a deposit record was maintained. The branches recorded the 
transactions under "Exchange Sold" account and the branches in Japan 
made individual deposit entries in a Time Deposit Register Book upon 

the basis of the remittance advices. Although the certificate or receipt 
upon its face represented a deposit payable in Japan, if the owner thereof 
requested the branch which had issued the certificate or receipt to redeem 
it, the branch cashed the yen certificate and paid the depositor | in dollars 
at the prevailing rate of exchange and immediately communicated the 
details thereof to the deposit branch in Japan. Otherwise, the branches 
of Sumitomo Bank conducted yen certificate transactions in the same 
manner as the branches of Yokohama Specie Bank. 

19. To insure that the records should be in accord, each branch 
of Yokohama Specie Bank transmitted at intervals to the home office 
detailed advices concerning the transactions in yen certificates, and no 
liability of the branch for such transactions was reflected on the books 
and records of the branch. Although the California branches were 
periodically audited by examiners acting under the authority and in- 
structions of the California Banking Department, no reserves were re- 
quired to be maintained against the yen certificates, and in the liquida- 
tion of the branches no yen certificate holder was listed by the liquidator 
as a creditor of the California branches by reason of his ownership of 
a yen certificate. : 

20. Five or six claims based on Yen Certificates of Deposit issued 
by Yokohama Specie Bank were filed with the California liquidator of the 
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branch banks, who rejected all the claims on the ground that no deposit 
liability on the part of the branches existed. There is nothing in the 
record to show, however, that an attempt was made to introduce evidence 
such as appears in this record of the representations of the bank to its 
customers that the yen certificates could be cashed at any time at the 
branch of issue in the United States. 

21. The head office of Yokohama Specie Bank in Japan maintained 
records of overseas yen depositors, some of whom are claimants herein. 
None of the funds received by the branches for the sale of Yen Certificates 
of Deposit were physically transmitted to the head office in Japan, but 
accounts payable and accounts receivable were maintained in the register 
and journals of the home office on the basis of credit and debit advices 
transmitted to and received thereat. The dollar amounts received upon 
the issuance of yen certificates were credited to the head office in appro- 
priate records of'the branches and were transferred and utilized for 
purposes of and in accordance with instructions from the head office. 


22. During the period from the end of the war to January 15, 1956 
a large number of Yen Certificates of Deposit issued by the Yokohama 
Specie Bank and Sumitomo Bank to overseas depositors were discharged 
by cash payments or remittances by the home office of the Yokohama 
Specie Bank and by Japanese branches of the Sumitomo Bank. 
OPINION 


The first issue defined in the pre-hearing order in this matter is 
as follows: 

Whether the claims listed in schedules "A" and "B" shall be allowed 

for the full amount of the dollars deposited at the time of the pur- 

chase of the Yen Certificates of Deposit. 

Claimants present two theories in support of their contention that 
the claims should be allowed in the amount of dollars paid by the depos- 
itors. The first theory is that the branches in the United States were 
separate banking entities from the Japanese bank of which they were 
branches, that they received dollars from their customers for the 
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purchase of yen in a Japanese bank, but failed to forward the funds to 
Japan in accordance with their contract. This would bring the claimants 
within the doctrine of the case of Sokoloff v. National City Bank, 250 N.Y. 
69; 164 N. E. 745 (1928). This is probably the leading case on the pro- 
position that a domestic bank in which funds are deposited upon an 
agreement that the bank will purchase foreign exchange and make it 
available to the depositor or someone designated by him at a bank ina 
foreign country becomes a trustee of the funds deposited when it fails 
to carry out its contract by making the foreign funds available, even 
though such failure is through no fault of the domestic bank. This case 
has been followed generally and I do not dispute its authority. : 

This is one of the questions that was thoroughly investigated in 
the course of the hearing. It appears from the testimony of officials 
of the California Banking Department who had charge of liquidating the 
California branches of Yokohama Specie Bank that the branches carried 
out to the letter their contracts with the purchasers of Yen Certificates 
of Deposit. This was demonstrated by the tracing of debits and credits, 
‘the sending of remittance advices, the setting up of inter-office accounts, 
and the resulting credits set up for the benefit of such depositors upon 
the books of the parent bank in Japan. Every yen certificate issued by 
an American branch resulted in a corresponding entry to the credit of 
the purchaser in a Japanese bank. It appears that each depositor or 
purchaser of a yen certificate payable in Japan received exactly what 
he bargained for, and there is no instance in which a purchaser of a 
certificate in the United States was refused payment upon demand in 
Japan. Since the Sokoloff case and others to the same effect are based 
on the default of the domestic bank in supplying the foreign credit con- 
tracted for, ‘the present claims are clearly distinguishable from such 
cases on the facts, and hence the rule of these cases does not apply. 

It is also contended, especially in the brief amicus curiae, that 
the branch banks in the United States were actually doing a deposit banking 
business. locally, and that they used the forms of selling and buying for- 
eign exchange for the purpose of hoodwinking the state banking authorities; 
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that therefore their operations were illegal and they should be held to be 
trustees ex malificio for the benefit of the claimants. 

This position I find untenable. The testimony of individual buyers 
of yen certificates shows that they knew what they were buying, and the 
evidence referred to above shows that the banks carried out their agree- 
ments. In addition, the bank examiners were fully cognizant of the 
operations, but still considered them as foreign exchange transactions 
and not deposits in a local branch bank. There is no evidence of any 
deception practiced on the state banking authorities. It would be far- 
fetched to find that the operations of the branches violated the laws of 
the states in which they were located with the full knowledge of the state 
banking authorities, and I cannot so find. 

Therefore I must answer the first issue in the negative; that is, 
the claims listed in schedules "A" and "B" should not be allowed for 
the full amount of the dollars deposited at the time of the purchase of 
the Yen Certificates of Deposit. 

This brings us to the second issue defined by the pre-hearing order, 
which is to my mind the crucial issue in this proceeding, as follows: 

Assuming the answer to the first issue shall be in the negative, 

what is the proper rate of exchange to be used in computing the 

dollar value of the amounts that may be due these claimants. 

Claimants contend that the rate of exchange to be used in computing 
the dollar value of the claims under consideration should be based on the 
value of the yen on December 8, 1941, the day on which the banks failed 
to open for business, which was $.234 per yen. The Claims Section 
contends that the applicable rate should be 361.55 yen per dollar, the 
official rate set up after the cessation of hostilities. The postwar value 
of the yen is thus approximately one-ninetieth of its prewar value. 

In support of their contention, claimants first argue that the yen 
certificates were ambiguous as to place of payment and must be con- 
strued in favor of the depositors because the banks drew the instruments. 
I have found no such ambiguity in the certificates and therefore must 
reject this argument. 
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The second and third arguments in support of claimants’ contention 
should be considered together and they go a long way toward disposing 
of the principal question in this proceeding. These are that the banks 
and the depositors interpreted their contracts of deposit as calling for 
payment either in yen in Japan or in dollars in the United States upon 
demand by the depositor. This is argued as a practical interpretation 
of the contracts. And it is further argued that, since the banks re- 
presented both orally and in writing to their customers that the banks 
would cash the yen certificates in their dollar equivalent at the branch 
of issue in the United States, the banks are estopped to deny that they 
agreed to cash the certificates in dollars in this country upon demand. 

Having heard and seen many of the holders of yen certificates 
testify in this proceeding, I was compelled to conclude that there was 
an understanding among all the holders of such certificates that they 
could be cashed in dollars at any time at the local issuing branch, and 
that this understanding was held and referred to by the employes of the 
banks with whom the yen certificate holders came in contact. The 
certificate holders did not speak of buying and selling foreign exchange, 
but of "saving," "depositing savings," and " withdrawing savings." 
My conclusion from all the evidence is that the Japanese banks, through 
their American branches, sold certificates of deposit of yen in|Japan 
and that the contract of sale included the term that the certificates were 
redeemable in dollars at any time upon demand at the American branch of 
issue. Whether on the theory of express contract, or practical inter- 
pretation of the contract, or estoppel, the banks were clearly bound to 
pay in dollars in the United States upon demand. Several cases are quoted 
from at length by claimants' counsel, but the principle here involved is 
so firmly embedded in our system of jurisprudence that I quote only 
one case, Dickerson v. Colgro ve, 100 U.S. 578, 580: | 
The vital principle is that he who by his language or conduct 
leads another to do what he would not otherwise have done, shall 
not subject such person to loss or injury by disappointing the 
expectations upon which he acted. Such a change of position is 

| 
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sternly forbidden. It involves fraud and falsehood, and the law 

abhors both. 

It is clear from the record in this case that the claimants would 
not have bought the certificates if they did not understand that they would 
be paid in dollars on demand in the United States. 

While there is not so much evidence with respect to the receipts 
and certificates of deposit issued by the Sumitomo Bank as there is 
regarding those issued by the Yokohama Specie Bank as to written re- 
presentations of redeemability in the United States, the situation was 
the same as far as the depositors were concerned. The persons who 

bought Yen Certificates of Deposit, principally the middle-aged Japanese 
who were very poorly educated and had little knowledge of the English 
language, evidently considered all such certificates as having the same 
attributes, and, in fact, sometimes transferred such deposits from one 
bank to the other, the transaction being handled by the banks themselves. 
The officials of Sumitomo Bank did nothing to disabuse depositors of the 
idea that their certificates were the same as those of Yokohama Specie 
bank. Hence, they must be treated as having the same legal effect. 

This brings us to the question of fixing the date upon which the 
Yen Certificates of Deposit became due from the banks to the depositors. 
The law seems to be quite clear that the closing of the banks, or their 
failure to open for business on December 8, 1941, following their seizure 
by Government authorities, fixes the time of maturity of the certificates 
as December 8, 1941. As set out above, the certificates were payable 
on demand and the closing of a bank, or the taking possession of it by 
receivers or liquidators is treated as rendering a demand unnecessary. 
This principle was enunciated in Richmond v. Irons, 121U.S. 27, thus: 
"The act of going into liquidation dispenses with the necessity of any 
demand on the part of the creditors." This has been followed in many 
cases, notably the New York leading case of People v. Merchants Trust 
Co., 187 N.Y. 293, 79 N.E. 1004, in which the court said: "The 
appointment of the temporary receiver and the taking possession of the 
assets by him operated to prevent the defendant from paying the claims 
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of the creditors, and thereby obviated the necessity of a formal come 
for payment on their part." 

At one time there was a controversy on the question of the default 
of a bank placed in receivership through no fault of its own, as distin- 
guished from cases of voluntary receivership or insolvency in which 
the bank's own acts caused its closing. The Appellate Division of the 
Supreme Court of New York based its decision in the case of Forschirm 
v. Mechanics’ & Traders' Bank, 122 N.Y.S. 168, on this distinction, 
but it was reversed by the Court of Appeals, 100 N.E. 1127. The lower 
court relied on Sickles v. Herald, 149 N.Y. 332, 43 N.E. 852, saying: 
"It was there decided that insolvency was not to be inferred from the 
mere appointment of a temporary receiver; that, in the absence of proof 
or an admission of insolvency, a deposit did not become due so as to 
draw interest until a demand." The Court of Appeals reversed the 
decision by the unusual method of adopting the dissenting opinion of 
Clarke, J. | 

In a much later case the same court stated: "It does not appear 
that on December 11, 1930, when the Superintendent of Banks took pos- 
session of the business of the Bank of United States * * * the bank was 
actually insolvent. * * * Nonetheless, the closing of the bank occasioned 
an automatic default in the payment of its debts and liabilities. " Other 
illustrative statements are the following: "The fact that the bank had 
gone out of business on that date made demand useless and unnecessary; 
the law by reason of the contract between the parties will consider the 
case as if a demand had been made. In other words, that which becomes 
impossible and useless ceases to be required by the law in cases like 
this." Sokoloff v. National City Bank, 250 N.Y. 69, 164N. E, 745 
at page 749. "By closing its doors and ceasing doing business the bank 
said in effect that it would not pay the depositors, and the law foes not 
require a vain or fruitless thing to be done."" England v. Hughes, 141 
Ark. 235, 217 $.W. 13. "The deposit to the credit of the Farmers’ 
Bank was due for the purposes of suit upon the closing of the Fidelity 
Bank, as under such circumstances no demand was necessary." 

Scott v. Armstrong, 146 U.S. 507. ) 
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From this it follows that the banks were in default to the holders 
of the Yen Certificates of Deposit on December 8, 1941, and that claimants 
were entitled to be paid on that day in the same manner as if the branches 
of the Japanese banks were then open for business and the depositors had 
then and there presented their certificates and demanded payment. 

This conclusion has been reached in two cases involving Japanese - 
owned banks in connection with the allowance of interest to creditors 
from December 8, 1941 to the date of distribution. Kiyoichi Fujikawa 
et al. v. Sunrise Soda Water Works et al., 158 F. 2d 490, followed 
and approved in Paramount Pictures, Inc. et al. v. Clark, 209 P. 2d 
968. In the former case, the Court comments on Miller v. Robertson, 
266 U.S. 243, 69 L. Ed. 265, as follows: 

It is true that the debt matured in that case before the United 

States entered the war but the court bases its entire decision 

upon cases involving "local assets and agencies." The court 

follows and bases its decision on the doctrine of Ward v. Smith, 

7 Wall. 447, 19 L. Ed. 207. All of the four cases cited in the 

case are cases of "local assets and agencies" as in the case at bar. 

It is to this! situation that we must now apply the appropriate rule 
for determining the amounts in dollars that claimants are entitled to be 
paid to extinguish the debts evidenced by their Yen Certificates of 
Deposit. The Claims Section contends that the number of dollars to be 
paid must be calculated according to the postwar rate of exchange. This 
contention is based on the assumption that claimants are entitled to have 
their certificates cashed only in yen in Japan. But, just as claimants’ 
original theory that they were entitled to a return of the dollars deposited 
was negated by the evidence at the hearing that the credits were set up 
in Japan, so the allegation of the Claims Section that the certificates 


were payable only in yen in Japan was overcome by the evidence at the 
hearing that the banks represented to the depositors that they would be 
paid in dollars in the United States upon demand. Hency the doctrine of 
Deutsche Bank v. Humphrey, 272 U.S. 517, 71 L. Ed. 383, relied on 
by the Claims Section, is not applicable, because that decision was 
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based on the fact that "the debt was due and payable in the foreign 
country." Zimmerman v. Sutherland, 27 4U.S. 253. : 

Although it is not precisely in point, the principle underlying the 
decision in Hicks v. Guinness, 269 U.S. 71, 70 L. Ed. 168, comes 
much closer to ruling the present situation. There a German firm 
was indebted to an American firm on an account stated before the out- 
break of war, and the debt was not paid prior to the war. A suit was 
brought against the Alien Property Custodian after the war and one of 
the questions was the rate of exchange applicable to the debt. On this 
question, the Court said in part: 

We are of opinion that the Courts below were right in holding that 

the plaintiffs were entitled to recover the value in dollars that the 

mark had when the account was stated. The debt was due to an 

American creditor and was to be paid in the United States. When 

the contract was broken by a failure to pay, the American firm 

had a claim here, not for the debt, but, at its option, for damages 

in dollars. It no longer could be compelled to accept marks. * * * 

The loss for which the plaintiff is entitled to be indemnified is 

"the loss of what the contractee would have had if the contract had 

been performed," * * * it happens at the moment when the contract 

is broken, just as it does when a tort is committed, and the plain- 
tiff's claim is for the amount of that loss valued in money at that 
time. 

The Claims Section also relies on decisions of this Office holding 
the conversion rate applicable to be the postwar rate. These decisions 
are in cases similar to Deutsche Bank v. Humphrey in that the debts 
were payable in a foreign country in foreign currency, and are thus dis- 
tinguishable from the instant proceeding. There is another Supreme 
Court case, however, that demands serious consideration, namely 
Sutherland v. Mayer, 271 U.S. 272. There the Court used language 
to the effect that the parties to a partnership dissolved by the outbreak 
of war must adopt the rate of exchange in effect when commercial inter- 
course again became lawful. However, it must be borne in mind that 


the Court was then considering the credit due the American partner by 


reason of his share in the partnership assets located in Germany, from 
which nothing could have been lawfully transmitted to him during the 
war. Thus the Court stated: ‘We, therefore, conclude that the German 
partners should be charged with the amount of Mayer's share of the 
German assets at the exchange value of the German mark on July 14, 
1919. The evidence in the record shows that on July 17th, three days 
later, the exchange value was 7 7/8 cents, which seems near enough 
to the designated date." It should be noted that the Court did not say 
that the next official rate of exchange certified by the Federal Reserve 
Board should apply, but used the rate of July 17 on the ground that it 
was so close to July 14 that there was little likelihood of substantial 
change between the two dates. On the question of the effect of war, the 
Court in the same case at page 287 used the following language: 
The reasons for, and the limitations upon, the rule have been 
frequently stated. War between nations is war between their in- 
dividual citizens. All intercourse inconsistent with a condition 
of hostility is interdicted, The Rapid, 8 Cr. 155, 162-163, for fear 
that it may give aid or comfort to, or add to the resources of, the 
enemy. Moreover, as said by this court in United States v. Lane, 
8 Wall. 185, 195, "If commercial intercourse were allowable, 
it would oftentimes be used as a color for intercourse of an 
entirely different character; and in sucha case the mischievous 
consequences that would ensue can be readily forseen."" But 
war is abnormal andexceptional; and, while the supreme: nec- 
essities which it imposes require that, in many respects, the 
rules which govern the relations of the respective citizens of the 
belligerent powers in time of peace must be modified or entirely 
put aside, there is no tendency in our day at least to extend them to 
results clearly beyond the need and the duration of the need. 
The purpose of the restriction is not arbitrarily and unnecessarily 
to tie the hands of the individuals concerned, but to preclude the 
possibility of aid or comfort, direct or indirect, to the opposing 
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forces. It is that purpose which gives birth to the rule and in- 
dicates its limits. The rule is simply "a belligerent's weapon of 
self-protection." Daimler Co. v. Continental Tyre, etc. | Co., 
[1916] 2A. C. 307, 344. And it applies even where the trading 
is with a loyal citizen, if he be resident in the enemy's country, 
since the result of his action may be tofurnish resources to the enemy. 
Id., 319; Janson v. Driefontein Consolidated Mines, [1902] A. C. 
484, 505. The whole tendency of modern law and practice is to 
soften the "ancient severities of ‘war," and to recognize, in- 
creasingly, that the normal interrelations of the citizens of the 
respective belligerents are not to be interfered with when such 
interference is unnecessary to the successful prosecution of the 
war. Private rights and duties are affected by war only so far 
as they are incompatible with the rights of war. See, generally, 
Kershaw v. Kelsey, 100 Mass. 561, 568-574, where the question 
is elaborately reviewed in an opinion by Mr. Justice Gray which 
has several times received the approval of this court; Briggs Vv. 
United States, supra, p. 353; Williams v. Paine, 169 U. S. 55, 
12; Birge-Forbes Co. v. Heye, 251 U.S. 317, 323. | 

Thus, where a contract has been performed before the 
advent of war and nothing remains but the payment of money, the 
right to collect is not destroyed, but only the remedy suspended 
until the termination of the war. Agencies, created before the 
war, and not requiring intercourse across the enemy's frontier, 
such as for the collection of debts, preservation of property, and 
so forth, are not terminated by war. And in the case of contracts 
made before the war for the delivery of goods, it is entirely law- 
ful to make delivery during the war within the United States. The 
thing forbidden is placing property or money within the power of 
the enemy, "not in delivering it to an alien enemy, or his agent, 
residing here, under the control of our own government. ! i 
. In such a case, the interests of commerce are perfectly compatible 
with the rights of war; and public policy does not forbid the trans- 
fer." Buchanan v. Curry, 19 Johns. 137, 141. : 
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The foregoing quotation is significant because in the present pro- 
ceeding we are dealing with contracts made in the United States, payable 
in the United States in dollars out of assets in the United States held by 
agents present in the United States. Legally the debts could have been 
paid in the United States on December 8, 1941 when they became due, 
even though it was not feasible as a practical matter to pay them at that 
time. But their payment out of assets in this country, to the same 
extent as payment can now be made out of the proceeds of such assets, 
would not have required commercial intercourse across enemy lines. 
There is, therefore, no reason for not fixing December 8, 1941 as the 
date for measuring the value of the certificates in dollars. 

A further consideration here is that claimants, unlike Mayer, 

did not have merely a right to payment in foreign currency and a right 
to damages for non-payment in foreign currency, but they had a right 
to be paid in dollars on that day. It is true that the amount in dollars 
to which they were entitled was to be determined by the evaluation in 
dollars of the number of yen stated in their certificates, but they were 
entitled to such an amount in dollars as a matter of contract, not as 
damages for the non-payment of yen, as in the Mayer case. In other 


words this is not a case of converting a foreign currency to which 


claimants were entitled into dollar damages, but a case of measuring 
the number of contractual dollars to which they were entitled by the 
dollar value of the yen on December 8, 1941. Strictly speaking, there- 
fore, this case does not involve a question of foreign exchange in the 
usual sense of converting one currency into another. 

On December 8, 1941 the yen was worth $.234. This was agreed 
upon as the prewar rate by stipulation of the parties. It can be assumed 
that this rate continued for a few days. As the Court said in Sutherland 
v. Mayer, supra, it "seems near enough to the designated date." There 
is also direct evidence in the record to this effect and it is not disputed. 

In answer to the second question in the pre-hearing order, I con- 
clude that the proper rate of exchange to be used in computing the dollar 
value of the amounts that may be due these claimants is $.234 per yen. 
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It should be noted that the Claims Section relies to some extent 
on the case of In Re Yokohama Specie Bank, Ltd., 195 P. 2d 555. 

In this case several holders of Yen Certificates of Deposit attempted to 
intervene on the petition of the liquidator to pay ‘dividends. Their right 
to intervene was denied principally on procedural grounds. About all 
the case is authority for except procedural questions is that holders of 
yen certificates were not depositors in the local offices of the banks 
considered as separate banking institutions. I have already come to 
that conclusion. It should also be noted that one of the objections of 
the liquidator concluded with the statement that "claims on yen certifi- 
cates should be asserted’ against the Office of Alien Property only. Hy 
This, of course, is now being done. The record in that case was offered 
in evidence and I reserved ruling on its admissibility. I find that it is 
not admissible under the restrictions of the pre-hearing order. 

This brings us to the third question posed by the pre -hearing order: 

Whether and to what extent interest may be payable on these claims. 

It is conceded by both sides that the certificate holders are en- 
titled to interest at 3.3% per annum to December 8, 1941 asa matter 
of contract. 

In my view of the case the accounts of the banks will remain in- 
solvent and therefore no interest is payable for the period after December 
8, 1941. If either account should become solvent, interest will be pay- 
able from December 8, 1941 to the date of distribution at the statutory 
rate in the respective state in which a given certificate was issued. 
American Iron Co. v. Seaboard Air Line, 233 U.S. 261, 58 L. Ed. 490 
Fujikawa v. Sunrise Soda Water Works Co., 158 F. 24940. | 

The third question is therefore answered: 

No interest is payable on these claims for the period after 

December 8, 1941. 

Since my conclusions of law, with the reasons therefor, are fully 
set forth in this opinion, and since I am restricted to recommending 
answers to the questions posed in the pre-hearing order, I deem it un- 
necessary to formulate separate formal conclusions of law. 
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I recommend that the questions be answered as follows: 

1. The claims shall not be allowed in the number of dollars de- 
posited at the time of the purchase of the Yen Certificates of Deposit. 

2. The proper rate of exchange to be used in computing the 
dollar value of these claims is $.234 per yen, or 23.4 cents per yen. 

3. Interest is not payable on these claims for the period after 
December 8, 1941. It is payable at the rate of 3.3% per annum to 
December 8, 1941. 


George W. Carr 
Hearing Examiner 


January 31, 1957 
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CLAIMANTS" EXHIBIT NO. 20 


UNITED STATES OF AMERICA 
BEFORE THE OFFICE OF ALIEN PROPERTY 


In the Matter of 


) 
The Yokohama Specie Bank ) 
Limited, The Sumitomo Bank, ) 
Ltd.; and Mitsui Bank, Ltd. ) 


AFFIDAVIT OF S. KIMURA IN SUPPORT OF THE RIGHT OF 
CLAIMANT HOLDERS OF YEN CERTIFICATES TO DEPOSIT TO 
REPAYMENT OF THE AMOUNT OF THEIR DEPOSIT IN DOLLARS 
BASED ON THE RATE OF EXCHANGE OF 23.4 DOLLARS 
PER ONE HUNDRED YEN, TOGETHER WITH INTEREST THEREON. 


UNITED STATES OF AMERICA _) 
STATE OF CALIFORNIA SS. 
COUNTY OF LOS ANGELES ) 


S. KIMURA being first duly sworn, deposes and says: 


That your affiant has resided in the United States of America 
since the 2nd day of February, 1900. That the business of your affiant 
for many years past has been that of an interpreter and business coun- 
selor. That your affiant throughout all of the time herein involyed and 
concerned was domiciled in the State of California. 

That in the performance of your affiant's services Pre in pur- 
suance of affiant's business, your affiant did become personally ac- 
quainted with and had knowledge of the activities of the Yokohama Specie 
Bank, Ltd., The Sumitomo Bank, Ltd. and* * * all within the State 
of California, hereinafter referred to in this affidavit as the "Local 
Banks", in the receiving from persons within the United States of 
America of American Dollars and the issuance by all of said banks of 
yen certificates of deposit or other forms of receipts or certificates 
acknowledging the receipt of American dollars. | 


* * * * | 


* 
fe * * * 
(a) By far the commonest form of certificate employed 


I recommend that the questions be answered as follows: 

1. The claims shall not be allowed in the number of dollars de- 
posited at the time of the purchase of the Yen Certificates of Deposit. 

2. The proper rate of exchange to be used in computing the 
dollar value of these claims is $.234 per yen, or 23.4 cents per yen. 


3. Interest is not payable on these claims for the period after 
December 8, 1941. It is payable at the rate of 3.3% per annum to 
December 8, 1941. 


George W. Carr 
Hearing Examiner 


January 31, 1957 
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CLAIMANTS" EXHIBIT NO. 20 


UNITED STATES OF AMERICA 
BEFORE THE OFFICE OF ALIEN PROPERTY 
In the Matter of 


) 
The Yokohama Specie Bank ) 
Limited, The Sumitomo Bank, ) 
Ltd.; and Mitsui Bank, Ltd.) 


AFFIDAVIT OF S. KIMURA IN SUPPORT OF THE RIGHT OF 
CLAIMANT HOLDERS OF YEN CERTIFICATES TO DEPOSIT TO 
REPAYMENT OF THE AMOUNT OF THEIR DEPOSIT IN DOLLARS 
BASEDON THE RATE OF EXCHANGE OF 23.4 DOLLARS 
PER ONE HUNDRED YEN, TOGETHER WITH INTEREST THEREON. 


UNITED STATES OF AMERICA ) 
STATE OF CALIFORNIA ss. 
COUNTY OF LOS ANGELES ) 


Ss. KIMURA being first duly sworn, deposes and says: | 

That your affiant has resided in the United States of America 
since the 2nd day of February, 1900. That the business of your affiant 
for many years past has been that of an interpreter and business coun- 
selor. That your affiant throughout all of the time herein involved and 
concerned was domiciled in the State of California. | 

That in the performance of your affiant's services and in pur- 
suance of affiant's business, your affiant did become personally ac- 
quainted with and had knowledge af the activities of the Yokohama Specie 
Bank, Ltd., The Sumitomo Bank, Ltd. and* * * all within the State 
of California, hereinafter referred to in this affidavit as the "Local 
Banks", in the receiving from persons within the United States of 
America of American Dollars and the issuance by all of said banks of 


yen certificates of deposit or other forms of receipts or certificates 
acknowledging the receipt of American dollars. 


* * * * * | 
7 «© * * : 


(a) By far the commonest form of certificate employed 
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[Claimants Exhibit No,20(cont' d)] 


was that used by the Los Angeles Branch of The Sumitomo Bank, Ltd., 
which was issued in the form of a receipt. An example of this form of 
certificate is set forth immediately hereafter together with a translation 
thereof. 
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[Claimants'_ Exhibit wo. 20(cont d)] 


"Foreign Term No. ! 


CERTIFICATE 
1. Amount 
The above amount, deposited for remittance under the following dondi- 
tions is hereby accepted, and the deposit certificate will be sent to you 
from the Japanese bank to which this deposit is to be made. 
Remittance conditions: 
1. Name of bank in Japan (to which the remittance is to be aay 
2. Kind of deposit Foreign term deposit. 
3. Rate of interest at present. | 
P. S. This receipt shall not be sold, assigned nor mortgaged. 
Year Month Day : 


The Sumitomo Bank, Ltd. 
Los Angeles Branch 


Manager's Agent 


(REVERSE SIDE) 
Month 


PAYEE 
(Please sign both in English and Japanese. If the specimen of seal has 


been filed with the bank, please affix the seal.)" 
(The foregoing is the English translation of the yen certificate of 
Heposit set out on the preceding page.) 
(b) The second form of certificate employed by The Sumitomo 


Bank in California was the so-called overseas fixed term deposit. This 
certificate purports to be issued by the Kumamoto Branch of the Sumi- 


tomo Bank, Ltd.; 
* 
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[Claimants' Exhibit No.20(cont' d)] 
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| 
[Claimants'. Exhibit No.20(cont' d)] 


15 TRANSLATION OF FACE OF CERTIFICATE 
KO No. C 47979 


OVERSEAS TERM DEPOSIT CERTIFICATE 


(| Revenue 
Stamp 


YEN 


Term: 6 months 
Maturity date: 
Rate of Interest: 

The foregoing amount is hereby received as an overseas 
term deposit, subject to the provisions on the back of this certi- 
ficate. Both the principal and interest will be paid on the date 
of maturity shown above upon surrender of this certificate. 


Date | 


The Sumitomo Bank, Ltd. | 


Manager's Agent 


Mr. (Name of Depositor) 


&. 


(The foregoing is an English translation of the face of a yen certificate 
deposit set out on the preceding page.) 
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[Claimants' Eyhibit No.20 (cont! d)] 
(TRANSLATION OF THE REVERSE OF THE CERTIFICATE) 


AGREEMENT ! 

1. This deposit shall not be withdrawn before the maturity date 
as shown on the face without the consent of this bank. | 

1. Since this certificate is issued only to residents overseas, 

it shall be returned to this bank and exchanged for a home term aepostt 
certificate if the depositor returns to Japan. 

1. Should this certificate be misplaced, or lost by flood, a or 
theft, the depositor will please report to this bank immediately the 
amount, date of the deposit, number of the certificate, and the eircum- 
stances in detail in writing. This bank will either pay the principal and 
interest or issue a new certificate after proper proceedings shall have 
been taken by this bank, the cost of which are to be charged to the de- 
positor. | 

1. The depositor shall file with this bank a specimen of his seal 
or signature in duplicate which is to be used at the time of the withdrawal 
of the deposit and which is to be held. by this bank as evidence (of his 
seal or signature). When the principal and interest are withdrawn, the 


depositors will please set his hand and seal or signature in the space 
provided at the left, and make demand for his deposit. : 

1. It is expressly understood that whenever this certificate shall 
be assigned or hypothecated to any party, the depositor must report the 


same to this bank and get its consent thereto. 

1. This bank will assume no responsibility whatsoever, egal 
less of the nature of the controversy, after the payment of the principal 
and interest or the purchase of the deposit by this bank upon identification 
of the seal or signature filed hereunder, regardless of who the holder 
thereof is, and whether the certificate was signed or sealed prior to or 
after the maturity date thereof. 
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[ Claimants’ Exhibit No.20(cont' d)] 
I have hereby received both the principal and interest of this 


deposit certificate. 
Date 
Address 


(The foregoing is an English translation of the reverse side of the yen 
certificate of deposit which appears on the preceding page.) 
\“) (¢) The third basic form employed by The Sumitomo Bank, 


Ltd. was the only form used by the Seattle, Washington branch of that 
bank and was in 'the form of a bill of exchange. An example of this form 
of certificate is included on the page immediately following, together with 
the translation thereof. 


[Claimants' Exhibit No20 (cont’ d)] 
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{The foregoing is an example of the form of certificate referred to in 
sub-paragraph (c) page * * *.) 


122 


[Claimants' Exhibit No. 20 (cont'd)] 


SUMITOMO BANK 
Seattle, Washington 


(Not negotiable) 


BILL OF EXCHANGE 
Yen 
Please pay to the above amount after 6 
months from ‘the date hereof, being year month 


day, with interest at the rate of for 
said period. 


P.S. Please pay the same rate of interest as on your bank's overseas 
term deposits. 


Date Year Month Day 
SEATTLE SUMITOMO BANK 


Manager 


TO THE SUMITOMO BANK, OFFICE 


(The foregoing is the English translation of the new certificate of de- 
posit which appears on the preceding page.) 
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[Claimants' Exhibit No. 20 p (cont'd) 
Month Day 


Mr. Yokohama Specie Bank 
San Francisco Branch. 


Dear Sir: 
You are to be congratulated that you are doing so well. 
We would like to express our gratefull appreciation for your con- 
stant special patronage. | 
In reply we would like to make the following statement: 
( (1) NO. TOH FIXED DEPOSIT. 10 year - term deposit 
a. The ten-year term deposit does not necessarily 
mean that you cannot withdraw the deposit for 
10 years. We will repay you at any time. 


A. Yen fixed 
Deposit 


(Japanese 
money ) 
(deposit ) 
(Account of ) 
) 
) 


b. It is a convenient form of deposit which you can 
withdraw in Japan as well as here in America. 

c; Interest is to be compounded and is more favor- 
able than that provided in (2) hereof. | 

While the term of this No. TOH deposit is six 

months we will give you the following special 

benefits: 


Yokohama 
(Head Office 


1. It is not necessary to renew your CorHticat 
for 10 years; 


every six months and add the same to the 
principal; | 

1. The interest is to be calculated at the rate stated 
in the certificate for the first six months, but 
thereafter it will be calculated at the prevailing 
rate, every six months. 


ORDINARY TERM DEPOSIT - Six months-, 1 year-, 
2 years, 3years. 

a. You can withdraw at any time; | 

b. You can withdraw either in Japan or here; 

c. The interest is not to be compounded. 


( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( \ 
1. We will compound your interest in our books 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( Rate of interest is now 3.3% 
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[Claimants' Exhibit No. 20 (cont'd)] 


B. Dollar term deposit (American money deposit, Account of San Fran- 
From one month to one year: cisco Branch) 


Rate of interest: One month — 1% 2 months — 1.5% 
3 months — 2% 4 months —-2 % 
5 months — 2% 6 months — 2.2% 
One year — 2.2% 


Provided, however, that no interest shall be paid after the 
term according to California Bank Act. 
And you cannot withdraw before the end of the term as a 
matter of principle. 
C. Dollar - temporary deposit certificate: 
It is principally designed for temporary deposits and is convenient. 
Money deposited can be withdrawn at any time since there is no 
fixed term. The foregoing will serve to explain the various types of 
deposits available at our bank, and if you would like to know more about 
them we will be glad to explain in greater detail. Please feel free to use 
our banking facilities regardless of the amount of money involved. 
Yours truly, 


[The foregoing is a translation of the 
circular issued by the Yokohama Specie 
Bank, San Francisco Branch, which is 

set out on the page immediately preceding.] 


* * * * * 

48 The Yokohama Specie Bank, Ltd., was not alone in circularizing 
its depositors: Your affiant has included immediately hereafter a form 
of circular sent out by The Sumitomo Bank, Ltd., of Los Angeles, to- 
gether with a translation thereof. Note that in spite of the language in 
the first paragraph to the effect that this bank, that is, the Local Bank, 
is taking the depositor's money as a deposit in the bank of his choice in 
Japan, this same Los Angeles Branch of the Sumitomo Bank promises 
in paragraph two that it, the Local Bank, will pay both the principal and 
interest at maturity. Further, that if the depositor does not wish to be 


[Claimants'. Exhibit No.20(cont’ d)] 
paid at maturity that the Los Angeles Bank, i.e., the Local Bank, will 


renew the deposit for an additional six months. 
: * * x. * * 
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(The foregoing is an example of the circular discussed above, issued 
by the Los Angeles Branch of The Sumitomo Bank, Ltd.) | 


[Claimants' Exhibit No.20(cont' d) 
T SLATION 


OVERSEAS TERM DEPOSITS 

1. We have established a system of overseas term deposits re- 
placing the term deposit and special term deposit system of the home 
country, they having been eliminated at this time. We will take your 
deposit as the deposit of a bank of your choice, either the Head Office 
of the Sumitomo Bank, or any of its branches located in the Japanese 
homeland. 

1. The term of the overseas term deposit is six months, and we 
will repay both the principal and the interest at maturity. If, at maturity, 
the principal and interest are not needed, we will renew the deposit con- 
tinuing the same for an additional six months for your convenience. 

1. As we will take care of your deposit so long as you do not 
need the money, this is a very convenient deposit for persons residing 


abroad. Whenever you have surplus funds, deposit them by all means, 


regardless of the amount. 

1. As this type of deposit is designed for persons residing 
abroad, if you return to Japan the deposit will be changed to a home 
deposit. 

SUMITOMO BANK, LOS ANGELES BRANCH 


(‘The foregoing is an English translation of the circular of the Los 
Angeles Branch of the Sumitomo Bank, Ltd., which appears on the page 
immediately preceding.) 
* * * * * 

Your affiant has next set out an original letter, dated January 24, 
1936, from the Sumitomo Bank (California) to Mr. Shinichi Ikeda, to- 
gether with a translation thereof. Among other things, the said letter 
clearly shows that the acceptance of money purportedly for transmission 
for deposit in the Head Office in each particular in Japan was but a sub- 
terfuge on the part of the bank to procure American dollars without any 
intent of transmitting the same for deposit in Japan. It is interesting to 
note the bank did agree that if at any time the depositor was in need of 
money, the Local Bank would repay it with American dollars, so that if 


Tinie 
+} &. = 


Caden reed ore Beer 
Rsv Ev sttaitein Ie eee 
ERSHMAE SMe YY HHERREME 
4 te Se 
ExveQno) ERA CRBC AMS SH ade & 
BSx<<GWR (6 -RRKRBS AHR BRAK S scrogt 
SMALE RWMRKEE VERE LE v0 ME BB te 
RS RKTT REM E ' oe 
RWCKAVAQ~K-E ae eee NEEM 
vs a Be BL seme HAR sS4i0©  gucgas sree gL 000~ _ 


' AHOMMADI- HE HRM 
HG PS 
BNE Barenie ee? 


Claimants' Exhibit No.20(cont' d)] 
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depositor, which trust it never fulfilled, then under any circumstances 


(The foregoing is the letter directed to Mr. Ikeda discussed above.) 


it became the primary debtor. 


bi 
49 
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[Claimants' Exhibit No.20(cont' d)] 


"Showa Jan. 4, 1936 year month day 


Mr, Shinichi Ikeda Incorporated SUMITOMO BANK, 
San Francisco Branch (seal) 
Dear Sir: 

We thank you for your continuous and friendly patronage. We 
appreciate deeply your new order to make a deposit in Japan. We have 
received your money today and a remittance receipt-certificate is 
herewith enclosed which shows the figures written below. We hope that 
you will accept the same. 

Furthermore, we would like to have your future patronage and 
that of your friends and your neighbors as well whenever you make de- ~ 
posits in Japan or send money to Japan; and please use our banking 
facilities, regardless of the amount, small or large. We will do our 
very best in serving you hereafter by prompt and convenient handling. 

Application forms and envelopes are herewith enclosed for your 


use, and if more are needed you can have them upon request. 


Domestic Branch Office Hiroshima Branch Office 


Over-sea term deposit. 


Today's rate of exchange 
per 100 yen at $29.15 


Japanese money Y 3430.53 Fund therefor $1000.00 
Japanese money Y My " 


As we cannot accept any yen deposits in America, we named the 
Hiroshima Branch of our bank as your yen deposit bank, Hiroshima be- 
ing your home town. However, if you need money at any time, this branch 
office will repay it with American money." 


(The foregoing is an English translation of the letter appearing on pre- 
ceding page.) 


127 


[Claimants' Exhibit No.20(cont’ d)] 


There appears on the pages immediately following an original 
letter and statement, together with translations thereof, from the | 
Sumitomo Bank, Los Angeles Branch, to Mr. Shigeichi Matsuno, showing 
firstly, that all renewals of yen deposit certificates were issued by the | 
Local Bank, payments were made by the Local Bank whenever request | 
was made therefor, and the interest paid by the Local Bank. In addition’ 
to the certificates themselves and the letters and circulars which ad- | 
vertised them, accompanied them, explained them, et cetera, the true 
nature of this deposit business is clearly revealed in the statements, 
receipts, et cetera, issued by the Local Banks from time to time. | 
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[Claimants'; Exhibit No.20 (cont'd) ] 


Showa (Japanese Calendar) Year Month Day 
SUMITOMO BANK, a stock corporation, Los Angeles Branch. 
309 East 1st Street, Los Angeles. 


Mr. Shigeichi Matsuno 


Thank you very much for your constant and kind patronage. 
We received certificate you mailed to us. We have made a new certi- 
ficate today as per your wish and enclose the same herewith, 
hoping it will be accepted by you. 

It is our sincere desire that, whenever you have any excess 
funds, you would make additional deposits. 


We thank you and hope that you favor us further. 


A check for $700.00, and a certificate in the sum of Y 2,820.87, 
is enclosed. 


(The foregoing is a copy and translation of the letter discussed on the 
preceding page.) 
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(The foregoing is an example of the statement referred to in the text 


on preceding page [p.127 }.) 
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[Claimants' Exhibit No.20(cont' d)] 


STATEMENT 
Dec 1 1937 
SHIGEICHI MATSUNO 


Date Face Amt. Int to Rate Term Interest Total Exch. U.S. 
Depos per rate Dollar 
8-8-25 5 4556.71 7. Y¥100 124.63 per 
yr 100Y 
5281.34 
2460.47 $700.00 
Y2820.87 
$28.45 


(‘The foregoing is an English translation of the Japanese text of the state- 
ment appearing on the page immediately preceding.) 
* * * * * 

The document set forth immediately following, together with a 
translation thereof, is an original statement of payment issued by The 
Sumitomo Bank, Ltd., in Los Angeles, to Mr. Yoshitshura Kamiya show- 
ing the payment in United States dollars by the Local Bank of moneys 
requested under the certificate of deposit. 
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[Claimants' Exhibit No.20 (cont d)] 


Yoshitsura Kamiya 
2417 So. Gaffey St. 
San Pedro, California Jun 27, 1939) 


Principal Interest Rate of US. 
Exch. Dollar | 


Yen 
25,297.34 417.40 25,714.74 


Renewed 20,000.00 
Remittance 267.39 
Withdrawal 5,447.38 26.70 $1,454.44 


Sumitomo | 


(The foregoing represents a cash payment to the holder being made in 


American Dollars at the Local Sumitomo Bank, Ltd.) 
* * * * * 


Your affiant, if sworn, can competently testify to the foregoing 
facts. 


Dated at Los Angeles, California, this 15th day af July, 1950. 
S. KIMURA 


By_/s/ 8. Kimura 


[Jurat 15th day of July, 1950] 
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CLAIMANTS ' EXHIBIT 36 


UNION BANK & TRUST CO. 
of Los Angeles 


January 19, 1956 


Law Offices of 

Gittelson, Ashton, Moore & Coyle 
1151 South Broadway 

Los Angeles 15, California 


Attention: Mr. Robert R. Ashton 
Gentlemen: 


We refer to your recent inquiry regarding the quotation of 
Japanese Yen following the outbreak of war on December 7, 1941. 
From one of out correspondents in New York we obtained the informa- 
tion that trading in Japanese Yen was suspended already on July 25, 
1941. The last available quotation on that date was $.2360 per Yen. 


We were notified by our correspondent in Switzerland that the 
Japanese Yen was traded on December 8, 1941 at Swiss Franc 1.01 
per Japanese Yen which would have given the Yen a theoretical value 
of approximately $.2340. 


While we are pleased to furnish you with these data, it is to be 
understood that they are given as information only, without responsibility 
on our part or that of our correspondents. 


Very truly yours, 
/s/ Edward W. Hartwick 


’ Edward W. Hartwick 


Manager 
Foreign Division 
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EXHIBIT "Z" 
[Excerpts from Transcript of Proceedings] 
UNITED STATES OF AMERICA 


DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


In the Matter of: 


MAGOSABURO HATANAKA, et al. 


(Yokohama Specie Bank, Ltd. ) 
and Sumitomo Bank, Ltd., ) 
Alleged Debtors) 


Debt Claim No. 38200, et al. 
Docket No. 52 34DC I-1 


Room 228 

101 Indiana Avenue, N.W. 
Washington, D. C 

Wednesday, March 19, 1952 


Deposition to perpetuate the testimony of Naka Takizawa, taken 
before GEORGE W. CARR, Acting Chief Hearing Examiner for Debt 
Claims, at 1:30 o'clock p.m., when were present on behalf of the respec- 
tive parties: 3 


WILLIAM C. LEVY, ESQ., representing Chief of the Claims 
Branch, Office of Alien Property; and 


THOMAS H. CAROLAN, ESQ., representing Claimants. 


* * * * * 


NAKA TAKIZAWA 


was called as a witness and, having been first duly sworn, was examined 


and testified as follows: | 
DIRECT EXAMINATION | 
BY MR, LEVY: 

Q. Will you state your full name and present employment? 
A. Naka Takizawa, Sub-Manager, Foreign Department, the sa of 
Osaka, Limited. 

Q. And how long have you held that position? A. since Papine 
last year. 

Q. What is the relation of the Bank of Osaka to the Sunpitcino 
Bank? A. It is the same bank. We only changed the name at the end of 
the war according to the instructions received from SCAP. That was 


in 1948; on October 1, 1948, we changed our name. 
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* * * * 


Q. Now, I would like you to take us through the procedure fol- 
lowed by the American branches in respect to the purchase of yen 
certificates of deposit. What happened when an individual walked into 
a branch of the Sumitomo Bank in the United States and asked to make 
a yen certificate of deposit. 

HEARING EXAMINER CARR: Do you want to fix the time on 
that? 

BY MR. LEVY: 

Q. Were the practices of the bank in respect of yen certificates 
of deposit uniform at all times? A. Yes. 

Q. Did you issue more than one type of yen certificate or de- 
posit? A. No; a certificate of deposit was issued in Japan, and that 
was always one kind of certificate. 

Q. What kind was that? A. Itisa time deposit certificate, 
which is distinguished from time deposit certificate issued to domestic 
depositors in Japan. 

Q. You have already testified, I believe, that the practice was 
uniform in New York, San Francisco, and Los Angeles, When a pur- 
chaser walked into any of the three branches of Sumitomo in the 
United States with $100 and asked to make a yen deposit, what did the 

clerk or teller do? A. First of all, the person who came to the 
branch has to fill in the application for a remittance to Japan. 

Q. Is there such a form attached to the exhibit? A. This is it 
(indicating Claims Branch Exhibit 2-A). 

Q. In other words, the applicant would fill out this form entitled 
"Application For Remittance For Deposit In Japan"? A. Yes. 

Q. What is the significance of the item here entitled "Destina- 
tion"? A. That is the Japanese branch that the customer wants the 
deposit to be placed with. 

_ Q. That is the branch in Japan to which the customer wants the 
yen sent? A. Yes. 
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Q. What is the significance of the next item, "Kind of Deposits" ? 
A. That shows the time deposit. You know, we have several kinds of 
deposits in Japan, but from abroad we only receive the time deposit. 

Q. Did the applicant fill out any forms other than the application 
form that you have just described? A. Yes, the signature cant 

Q. He filled out a signature card? A. Yes. 

Q. Then what did the Clerk in the American branch do? A. The 
clerk in the American branch, after calculating that $100 into yen at the 
selling rate of exchange, then filled in the receipt for remittance to 
Japan. | 
Q. Is there a copy of the remittance receipt form attached to 
that exhibit? A. Yes (indicating Claims Branch Exhibit 2-C). 

Q. Did the clerk in the American branch make any entries? 

A. Yes, they did. 

Q. What did he do? A. They made entries into foreign exchange 
sold account. 

MR. CAROLAN: Mr. Examiner, I don't like to make objections 
to each question, but I am assuming that the witness is. not testifying of 
his own knowledge in any of these matters; he is testifying only as to 
what he understands the practice to have been? 

HEARING EXAMINER CARR: I think he testified that he did know. 

BY MR, LEVY: 

Q. Are you personally familiar with these practices in the Amer- 
ican branches? A. Yes, I do. 

Q. Did you engage in such practices when you were in the New 

York Agency? A. I did. 

MR. CAROLAN: I move to strike any testimony of the witness 
dealing with the New York Agency with reference to a yen deposit 
claim, for the reason that there are no claims against the Office of 
Alien Property filed as a result of any deposits having been made in 
the New York Agency. | 

MR. LEVY: Mr. Takizawa has testified (a) that no deposits were 

| 
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made in the American branches and (b) that the practice in all of the 
American branches was uniform and that only one type of certificate 
was issued in the United States. 

HEARING EXAMINER CARR: You may proceed. 

BY MR. LEVY: 

Q. What did the American branch do with the application form 
and signature card? A. They sent that application form and signature 
card with the remittance advice to Japan. 

Q. Is there a form of the remittance advice in the exhibit? 

A. Yes. 
MR. LEVY: That form is in Exhibit 2-B. 
BY MR. LEVY: 

Q. Andthepurchaser received the remittance receipt? A. Yes. 

Q. On what occasions were the remittance advice, application 

form, and signature card mailed to Japan? A. In those days we 
had a mailing date once every week mostly, and we mailed all those 
papers, including the signature cards and applications and this remit- 
tance advice, to Japan. Shall I continue with the procedure after the 
mailing? 

Q. Yes. A. After we mailed those papers to Japan, in case of 
New York Agency, after three weeks of mailing those documents, we 
transferred from exchange sold account to head office account. 

Q. Did you debit or credit the head office account? A. Credit 
head office account. 

Q. With what? A. With yen money, which we should remit to 
Japan. 

Q. What was the significance of the three-week delay after the 
mailing date from the time that you made those book entries? A. Be- 
cause those three weeks are supposed to be the period in which those 
signatures on the applications will arrive in Japan. 

Q. What happened in Japan when the Japanese branch received 
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the remittance advice, application form, and signature card? | 
MR. CAROLAN: That is objected to on the ground that the 
witness is not shown competent to testify to what happened in Japan. 
BY MR. LEVY: | 
Q. You testified earlier, did you not, that you worked in the 
Japanese Branch in Kobe? A. Yes, I did. 
Q. Did the branch in Kobe receive yen-remittance certificates 
of deposit from the United States branches? A. Yes. 
Q. You also worked in the head office, in the sa ‘Depart- 
ment, did you not? A. No, I did not in those days. 
Q. But you have since worked in the Foreign Deparimatit? 


A. Since last year. 
Q. And while you were working in the Kobe Branch, you were 
familiar with the entries and the treatment and procedures with respect 


toyen certificates of deposit received from overseas purchasers in the 


United States? A. Yes, Iam. 

HEARING EXAMINER CARR: Did you handle any of them your- 
self? 

THE WITNESS: Not in Kobe Branch. I was in oes Depart- 
ment; but since this is deposited in Japan, these things were handled 
by the Deposit Department in the Kobe Branch, 

HEARING EXAMINER CARR: Did you see anyone else handle them? 

THE WITNESS: In Kobe? | 

HEARING EXAMINER CARR: Yes. 

THE WITNESS: Yes, sure. 

HEARING EXAMINER CARR: You saw the work done there? 

THE WITNESS: Yes. | 

HEARING EXAMINER CARR: And how about after you left Kobe; 
did you have anything to do with these deposits ? | 

THE WITNESS: You mean after I left Kobe Branch? 

HEARING EXAMINER CARR: Yes. 
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THE WITNESS: No, we did not have any of those kind of things 
in Shanghai. I was in Shanghai. As a matter of fact, I was in Shanghai 
all during the wartime, and at that time we didn't receive any deposits. 

HEARING EXAMINER CARR: Did you handle any of these 
transactions of the yentime deposits or see them handled in the head 
office? 

THE WITNESS: No, they don't handle these things. They don't 
keep the books’ in head office. Those deposits are kept in the records 
of the individual branches in Japan to which those deposits belong. 

BY MR. LEVY: 

Q. How many branches were there in Japan? A. Nineteen 
branches. 

Q. And did each of these nineteen branches receive deposits 
from the United States? A. Yes, they did. 

Q. Were their practices uniform, to the best of your knowledge? 
A. Yes. 

Q. What records did the head office maintain with respect to 
yen certificates of deposit? A. I mentioned about head office. account. 
That debiting and crediting is all done through head office. For in- 
stance, when the Kobe Branch receives those applications, the Kobe 
Branch will debit New York Agency through head office account; that 
is, through head office. 

Q. Would it also debit the San Francisco or Los Angeles Branch 
if the deposit had been purchased there? A. Yes. 

Q. What record entry was then made in the Kobe Branch in 
Japan or any of the other branches in Japan? A. When the Kobe Branch 
received that application and signature card and remittance advice, 
they debit New York account through head office and at the same time 
credit the time deposit account. 

Q. Were both the debit and credit in yen or in dollars? A. In 
yen. 
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Q. Did the Japanese branch keep any other record of the deposit? 
A. Yes. | 
Q. What was that? A. They kept a record of time deposit regis- 
ter, and the signature card of course goes to the file of the signature 
cards in the individual Japanese branch. 
HEARING EXAMINER CARR: That would be whatever branch was 
marked as destination on that application? 
THE WITNESS: That is right. 
BY MR. LEVY: | 
Q. Now, how were the funds transferred from the United States to 
Japan? A. That crediting head office account is a transferring of the 
funds, according to the practice of international business. 
Q. In other words, the banks didn't actually ship physical currency 
back and forth? A. No, we never did it. 
Q. Is that the customary method of transacting business ? A. Yes, 
it is. | 


* * * * * ' 


Q. Now, did the Sumitomo Bank issue periodic financial statements 
in Japan? A. Yes, we do. | 

Q. Was that issued by the head office? A. Yes. 

@. And in the list of assets of the bank, did they have an item in 
respect of time deposits? A. That comes under liabilities. 

Q. Under liabilities; pardon me. A. Yes. That time deposit is 


included under the item of deposits. 
Q. And what types of accounts were included in that time deposit 
entry; what types of liabilities ? A. Deposits. 
Q. Did it include time deposits made in Japan? A. Yes. 


Q. Did it include yen certificates of deposit sold by the American 

branches? A. Yes. | 

Q. In other words, the liability item in the financial statement in- 
cluded all of the overseas yen deposits in the names of American and 
Hawaiian residents? A. Yes. 


* * 
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Q. Now, I would like you to tell us what the procedure was in 
respect of the prewar withdrawal of the deposit. Assume the same 
individual that we were talking about earlier went back to the San 
Francisco, New York, or Los Angeles Branch in the United States and 
wanted to cash his deposit. What happened then? 


MR. CAROLAN: Just a minute. Is this the same individual who 
made the deposit in New York? 


MR. LEVY: Any individual that purchased a yen certificate of 
deposit. Mr. Takizawa has already testified that the practices were 
uniform. There was only one type of deposit, and the same procedure 
was followed in all three branches. Any individual that owned a yen 
certificate of deposit. 


HEARING EXAMINER CARR: Why not make it San Francisco or 
Sacramento? 


MR. LEVY: All right. 
BY MR. LEVY: 


Q. Suppose an owner of a yen certificate of deposit who was a 
resident ofthe United States and purchased his certificate through the 
San Francisco Branch, went back to San Francisco Branch and wanted 
to cash his certificate; what happened? A. He submitted the 
certificate or receipt for remittance to Japan to the clerk in the 
branch in San Francisco. 


Q. Then what? A. Then the clerk calculated the dollar 
amount according to the buying rate of exchange at that time. 


Q, At the current rate of that time? A. That is right. 


HEARING EXAMINER CARR: The buying rate. 
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BY MR. LEVY: 


Q. In point of time, was that the rate of exchange at the time that 
the depositor came in to cash the certificate? A. Yes. 


Q. You previously testified, I believe, that when that depositor 
originally purchased the certificate from the San Francisco Branch, 
the yen was computed at the current rate at that earlier time. 

A. Yes. | 

Q. Now, will you proceed? The clerk is converting ie 
certificate back into dollars at the current buying rate. A, The San 
Francisco Branch is not paying the deposit. They are just buying 


exchange on Japan. | 


MR. CAROLAN: I move to strike the answer as being the 
opinion and conclusion of the witness, not responsive to the | 
question. ! 


MR. LEVY: I would like to point out, Mr. Examiner, that I have 
qualified this witness not only in respect of his personal knowledge of 
some of these facts but also as an expert on the banking practices of 

the Sumitomo Bank, with twenty four years of experience. 


HEARING EXAMINER CARR: For the purpose of this deposi- 
tion, the answer will stand, subject to Mr. Carolan's objection. 
However, I think it is an opinion rather than a statement of fact. 


[Exhibit "2" = 


BY MR. LEVY: 

Q. What did the clerk then do with the remittance receipt that he 
received from the depositor? A. Then he informed the Japanese branch 
where the deposit was sent that that was purchased, and then the Jap- 
anese branch will transfer from fixed deposit and then credit San Fran- 
cisco Branch account. | 

Q. In yen or dollars? A. In yen. 

Q. And did they debit any account? A. They debit time Een 
account in Japan. 

Q. What documents were sent by the San Francisco Branch to 
the Japanese branch? A. Just advice that they purchased deposit certi- 
ficate. : | 

@. Did they send the remittance receipt? A. No, they did not. 

HEARING EXAMINER CARR: In what form was that advice? 
Was it a letter or was it a form like you had on the application? 

BY MR. LEVY: | 

Q. Do we have any form attached to that exhibit which is the 
form used in that particular transaction (handing document to witness)? 
A. No. 3 | 
HEARING EXAMINER CARR: Was there a printed blank for that 
advice? | 

THE WITNESS: It was a type of voucher which we used in trans- 
ferring our receiving account for money for bookkeeping, and that advice 
of payment, of buying of the certificate -- about this size Gaticeting -- 
was sent to Japan. ! 

HEARING EXAMINER CARR: In the form of a voucher? 

THE WITNESS: Yes. 

HEARING EXAMINER CARR: And a separate one for each 
transaction? 

THE WITNESS: That is right. 
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BY MR. LEVY: 

Q. Now, where were the yen certificates of deposit payable? 
A. In Japan. 

Q. Could a resident of the United States make a dollar deposit 
in the branches of the Sumitomo Bank in the United States? A. No, 
they could not. 

Q. Could he make a dollar deposit in the affiliated Sumitomo 
banks? A. Yes, they could. 

Q. Will you explain the difference between the branches of 
Sumitomo in New York, San Francisco, and Los Angeles and the affili- 
ated banks? A. We had three affiliated banks in the United States - one 
in Honolulu; one in Seattle, Washington; one in Sacremento, Calfironia 
-- and those three offices were incorporated in those respective 
states -- banking law -- and so they were permitted to receive dollar 
deposits. 

Q. Did these affiliated banks also accept yen deposits ? 


A. Imean to say yen deposits in Japan. They sold foreign exchange. 
Q. Are there any forms attached to Exhibit 2-A which show the 
method that they used to transmit yen to J apan? A. You mean remit- 
tance advice? 
Q. Yes. I want you to tell us what procedures and forms the af- 
filated banks used when they received yen deposits. Did they use the 
game forms that the American branches used? A. The one in Sacra- 


mento used the same receipt for remittance; the Sumitomo Bank of 
Seattle used a form of bill of exchange; and the Sumitomo Bank of 
Hawaii used some other form of receipt. 

HEARING EXAMINER CARR: Which ones are shown there? 

MR. LEVY: Ali of them. 

BY MR. LEVY: 

Q. Are all those forms shown in Exhibit 2-A? A. Yes 

Q. Do the yen certificates of deposit represent dollar deposits 
in the American branches of Sumitomo? A. I can't understand what | 


you mean. 
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Q. You have testitied that the yen were transmitted from the branches 
to Japan, and you have gone through the various forms that were utilized to 
accomplish that. Iam asking you a general question with regard to whether 
or not these yen certificates of deposit represent yen deposits in Japan or 
dollar deposits in the United States. A. No, they represent only yen de- 


posits in Japan. 
* * * a * 


Q. Did the Sumitomo Bank at any time with which you are familiar 
agree to cash these yen certificates of deposit in dollars? A. Well, the 


buying and selling of the exchange are the business of these Ame rican 

branches; so if the depositor wants to sell that certificate, they might have 

bought it, but it is not compulsory. The deposit is payable in yen! in Japan. 
MR. CAROLAN: I move to strike the answer as not being responsive. 


The question calls for a yes or no answer. . 

HEARING EXAMINER CARR: I think that is correct. 

BY MR. LEVY: 

Q. Let me amplify that, Mr. Takizawa. Did the bank agree in writ- 
ing to cash the yen certificates of deposit in dollars? A. No,I don't think 
so. You mean the American branch? 

Q. American or Japanese. A. Not in Japan. 

Q. Orin America? A. No. 

Q. To your knowledge, were the managers of the American branches 
authorized to make any oral agreements to cash these yen certificates in 
dollars? A. When the deposit was made? | 

Q. Let me preface that by asking this: To whom were the American 
managers responsible? A. To the Manager of the Foregin Department in 
head office. . ! 

Q. That is the department you are in now? A. Yes. 

MR. CAROLAN: Head office where ? 

THE WITNESS: Osaka. 

BY MR. LEVY: 
Q. That was the home office of the bank? A. Yes. 
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Q. To the best of your knowledge, did the Foreign Department in 
Osaka, which supervised these managers, ever authorize them to make 
agreements to cash the yen certificates in dollars? A. Yes they did. For 
that purpose, when they made the deposit, the signature cards were taken 
in duplicate, and one was kept in San Francisco and one was sent to the 
Japanese branch. If the depositor in San Francisco wanted to have money 

in dollars, they naturally come to the San Francisco Branch. So it 
was the practice that the San Francisco Branch bought that receipt when 
the customer requested them to buy it. So, in practice, most of the times, 
those American branches bought that certificate or receipt for remittance 
in the American branch. But the deposit was payable in Japan, so they were 
not compelled to buy it. It is discretion of the manager of that individual 
branch in America. But I can tell you that in practice, in practically al- 
most all of the requests that were made, by managers in the United States -- 

Q. In other words, the managers in the United States were authorized 
to purchase these certificates? A. Yes. 

Q. Were they authorized to purchase these certificates ? A. Yes. 

* * * * * 

Q. If an individual paid $100 and got a yen certificate of deposit from 
the American branches in January and came back six months later to cash 
his certificate, did he get $100 plus the rate of interest or did he get the 
current rate of exchange in yen plus interest? A. Yes, current exchange 
rate of yen plus interest. That interest will be included in the principal 
and then converted into dollars at the current buying rate of exchange. 

* * * * * 
CROSS-EXAMINATION 

BY MR. CAROLAN: 

* * * * * 

Q. Then you were about twenty-three years old when you were 
transferred to the Sumitomo Branch in New York? A. Yes. 

Q. And what were your duties at that time? A. The first year I was 
in Accounting Department and then Import Department and Export Depart- 
ment and Cashier's Department. 
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Q. And you remained in New York for four and a half years? A. Yes. 
Q. And then you went where? A. Kobe. 

Q. Japan? A. Yes. 

Q. You were never employed in the Sumitomo branches in California 
or its affiliate in the State of Washington or its affiliate in Sacramento? 

A. No. 

Q. Have you ever been in those offices? A. Yes. 

Q. For what period of time? A. On the way back to Japan in 1935, 

I visited my Los Angeles Branch just one day and the San Francisco Branch 
for two days and Hawaii for one day. 
* * * * * 

Q. Now, assume that I go in with a certificate for 100 yen and I want 
to cash it into dollars and the rate is 25 cents per yen and the interest rate 
was 3.3 and the deposit had been there for a year. How much would I get 
on that date in dollars? A. A hundred yen plus 3.3 percent -- that is 3 yen 

. and 30 sen -- and that amount will be converted into dollars at the current 
buying exchange rate. | 

Q. Does the Japanese Government have some ordinance or ase which 
requires banks in Japan to withhold from interest payments a certain per- 
centage of the income for taxes? A. Yes. 

Q. And how long has that law been in effect? A. I believe it is more 
than twenty years. That income tax was started right after I got into the 
bank. | 

Q. So that it has been in effect for fifteen or twenty years? A. Yes. 

Q. And approximately what is the percentage? A. Approximately 

20 percent, I believe. 

Q. Now, you have just told me that if I were to present a panes 
certificate to the branch in Los Angeles, I would be paid, assuming that 
the rate is 25 cents per yen, $25 plus the rate of exchange for ve yen in- 
terest earned during the year. A. Yes. 

Q. So that there is no withholding for tax purposes in that case, is 
there? A. You didn't mention about the tax. You just mentioned about the 
interest rate, 3.3. So I just computed it in my head. 
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Q. Do you mean to tell me, then, that if you had thought about it, you’ 
would have said that I would receive 3.3 yen less approximately 20 percent 
in taxes? A. Yes. 

Q. Are you sure that the local branches of the Sumitomo Bank did 
that in all cases? A. To come to that point, Iam not sure. 

Q. As a matter of fact, they didn't, did they? A. I was wondering if 
the time deposits which were received in American branches were subject 
to that income tax or not. 

Q. Well, now, let's have you tell us, from your own knowledge of the 
situation, whether or not it was the practice of the branches in the United 
States to deduct from the going rate of interest, assuming it was 3.3, any- 

thing for taxes to be paid to the Japanese Government. A. Come to 
think of it,Idon't think there was any tax on that time deposit received in 
American branches. 

Q. Let me repeat once more. Do you know whether or not the Amer- 
ican branches ever made a deduction from interest for Japanese Government 
taxes? A. Idon't think so? No. 

Q. Mr. Takizawa, you are familiar with the fact that during World 
War I the United States Government vested and seized German property ? 
A. Yes. 

Q. Are you familiar with the fact that some years later this govern- 
ment returned to German nationals up to 80 percent of the property which 
had been seized? A. I don't know about that. 

Q. Have you ever discussed with officials of your bank or with any- 
one else the possibility that some day this government might return the 
money that was seized belonging to the Sumitomo Bank here, to you or to 
the successor bank? A. What do you mean by "discussed"? 

Q. Have you ever talked about the possibility that that might happen ? 

A. Yes. 

Q. You have? A. Yes. 

* * * * * 

Q. Did some of the certificates of deposit or bills of exchange or 

drafts, whatever term you use to designate the instrument that was given 
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by the branches in this country to depositors -- 

MR. LEVY: One moment. He didn't testify that those certificates 
of deposit were given by branches in this country. 

HEARING EXAMINER CARR: . Well, he said whatever they 4 pre them. 
He has testified to different things they gave them. 

BY MR. CAROLAN: 

Q. -- contain any statement that the particular certificate. or instru- 
ment given to the depositor was issued only to residents overseas? A. Yes. 

Q. And by "overseas" you mean people residing in the United States ? 
A. Yes. 

Q. And was there any provision in that type of certificates as to what 
the depositor should do if he should return to his homeland or Japan? 

A. They are requested to submit that certificate to the branch and exchange 
it into domestic certificate. 

Q. Before he returns to Japan? A. No, after he returns to o Japan. 

MR. LEVY: Is that the Japanese branch? 

THE WITNESS: Yes, Japanese branch. 

BY MR. CAROLAN: 

Q. Why did you have such a rule or practice? A. Because the over- 
seas time deposit, the interest is compounded every six months. But in 
Japan it is not allowed to compound interest every six months. if the cus- 
tomer wants to add that interest to the principal, he has to show up to the 
branch and ask for renewal of the deposit in Japan. So, in order to dis- 
tinguish the certificate , we requested the overseas depositors, whenever 
they come back to Japan, to submit overseas deposit certificate = ex- 
change it into domestic time deposit certificate. 

Q. Then a distinction was made between the deposits made schiconsl 
the United States branches and deposits made in branches of the: ‘bank in 
Japan? A.. Yes, there is a difference, about — up that interest to the 
principal. 

Q. And the further difference that taxes aren't charged sents in- 
terest earned? A. Yes. 


[Exhibit "Z" (cont'd)] ey 


Q. You say that it is a Japanese law or ordinance which prohibits 
the compounding of interest? A. Yes. 

Q. So, strictly speaking, then, these deposits made in the branches 
in the United States were not deposits by persons in branches of the bank 

in Japan? A. It is in the branch of Japan. It belongs to the branch 
in Japan. 

Q. Well, if they were to deposit in Japan, a liability of the bank in 
Japan, how could they compound interest; how could they pay interest with- 
out deducting taxes? A. It was a practice we had been following since the 
start of that business. We have different books of registers for the over- 
seas time deposits and for the domestic time deposits. 

Q. They are treated quite differently, aren't they? A. The book is 
different, of course. 

* 


THE BANK OF OSAKA, LIMITED 
HEAD OFFICE ~ 
Foreign Department Cable Address 
Our Ref. C/249 "Bankosaka, Osaka" 


Osaka, April 7, 1950 


TO: Civil Property Custodian 
Property Service Branch, 
Tokyo. 


Dear Sirs, 

Reference is hereby made to your letter of April 4 concerning our 
banking practice on deposits through our Branches in U.S.A. 

So far as our Branches in U.S.A., hereunder mentioned, are concern- 
ed, we wish you to know, before you read our answers to your questions, 
that these Branches had never been engaged in receiving for their own ac- 
count, deposits either in U.S. dollar or in Japanese Yen, but had only 
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exercised their rights of effecting foreign exchange transactions within the 
scope of authorization given under States Law in which jertediction these 
Branches located. 


The Sumitomo Bank, Ltd., San Francisco Branch ~ 
The Sumitomo Bank, Ltd., Los Angeles Branch | 
The Sumitomo Bank, Ltd., New York Agency. 


Such being the case, your questions raised in Paragraphs 1 through 5 are 
considered not applicable at all. 

As stated hereinabove, since these Branches had been prohibited, in 
accordance with Regulations set forth by the respective States for alien 
Banks in U.S.A., from receiving deposits in any form, due emphasis is 
placed on the fact that they had only dealt in foreign exchange business with 
customers in U.S-A. In other words, to accede to applicants’ request the 
said Branches had remitted Yen proceeds, which was sold to applicant 
against U.S. dollars at then existing current selling rate of exchange on 
Japan, to our Branches in Japan, with which such applicants wish to make 
time deposits in Japanese Yen currency. This fact shall be kept due in your 
mind when you read on our following answers. 

Hence the word of "deposit" hereinafter appeared in our answers is 
to be considered Yen deposit made by Japanese resident in U.S.A. with our 


Branches in Japan after being received by Japanese Branches of money in 


Japanese Yen currency from our Branches in U.S.A. 
1-5: Not applicable. 

7: Time deposits: With the agreements between our Bank and ap- 
plicants and/or depositors, period of time was fixed 6- -month only. 

8: Since only one kind of deposit received, one kind of certificates 
issued. Please see the copies of Receipts (specimen A.B, & C.) at- 
tached hereto. As you are well aware therefrom, since such deposit 
did not belong to the Branches in U.S.A., Receipts issued by them did 
only evidence the fact that Yen funds were remitted to the certain 
Branch in Japan for a deposit in the applicant's name therewith. This 
kind of Receipt shall be referred to hereunder as Remittance Receipt. 

Deposit Certificate (specimen 2) used to be issued by the Branch 
concerned in Japan, and to be sent to depositors, if so desired. 
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Thus, Time deposit was made only in Yen with the Branches in 
Japan. American Branches were considered merely processing of- 
fices, thereby application slip (Sample 1) for remittance for deposit 
in Japan and applicant's signature card were passed on to Japanese 
Branch, attaching to relative remittance advice. It can be said, there- 


fore, Branches in U.S.A. were engaging in foreign exchange business 
and remittance transactions, etc. resulted therefrom. 


Not applicable. 

Not applicable, but we would add that American Branches only 
issued, as mentioned 8 above, Remittance Receipt in their own name. 
(Please refer the attached specimens A.B. & C.). 

Since deposit was made with our Branch in Japan it was under- 
stood that deposit should be paid or withdrawn only in Japan in con- 
formity with the regulation set forth by Bankers’ Association then 
existed in respective Japanese cities. For example, deposit present- 
ed for payment to our Branch concerned in Japan, such demand was 
only honoured for such deposit as maturity due or passed. 

Deposit was not payable in U.S.A. but subject to purchase, if so 
desired by depositor, only by our Branch concerned in U.S.A., through 
which relative remittance was first made for deposit to Japanese 
Branch and to which a copy of depositor's signature was filed with, 
at the prevailing rate of exchange on Japan. It was naturally presumed 
that depositors might, some day after their remittance to Japan, be in 
need of money. For benefit's sake of depositors we requested these 
Branches in U.S.A. to purchase Yen deposit at the current buying rate 
of exchange and pay proceeds in U.S. dollar under advice to Japanese 
Branches concerned. 

Deposit Certificate only was subject to purchase by American 
Branches at then prevailing current buying rate of exchange on Japan. 
However, to accede promptly to the depositor's demand American 
Branches purchased, at their option, Remittance Receipt in lieu of the 
Deposit Certificate; provided that such Remittance Receipt purchased 
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should be replaced by the relative Deposit Certificate at its end, 
Japanese Branch concerned. : 

Remittance advice and application slip for remittance’ for de- 
posit as well as depositor's signature card were forwarded direct to 
individual Branch in Japan. Record of deposit was kept by each in- 
dividual Branch in Japan and record of remittance, transacted under 
the "Exchange Sold" account, was thus kept by American Branch con- 
cerned. For example, when our Kobe Branch received deposit funds — 
from San Francisco and Los Angeles Branches, they immediately 
entered them, individually, into Time deposit Register Book, dis- 
tinguishing originating Branches on the said Register Book, thus add- 
ing such ampynt to their daily Balance Sheet accordingly. 

The deposit was once frozen as Enemy Property by the Japanese 
Government in 1941, as was the case in regards to the deposits in the 
name of persons then lived outside Japan, but as far as such deposit 
with out Branches in Japan is concerned, it was released at once under 
authorization given to this Bank upon our blanket application to the 
Japanese Government for transaction with overseas depositors. How- 
ever, payment, or remittance to or from Japan had been practically 
impossible ever since freezing of Japanese banks in U.S.A. came into 
force. 3 
Interest rate on the deposit for the period from 1936 to July 1941 
were as follows: 3.3% per annum, as stipulated by Bankers’ Associa- 
tion in Japan for 6-months time deposit. 

Interest rate was clearly indicated on the remittance meee for 
deposit, as you see the attached copy thereof as well as the deposit 
certificate issued by Japanese Branches. However, such interest rate 
represented that then prevailing in Japan on the same kind of deposit -- 
Domestic Time deposit. As stated above, deposit’ was fully governed 
by regulation stipulated by Bankers' Association in respective cities 
of Japan. Interest rate was subject to change fixed from time to time 
by the said Association, without notice to depositor. Though this prac- 
tice was not being embodied in the certificate, it was considered the 
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established fact and understandable practice among depositors, 
Japanese residents in U.S.A. 

To avoid any misunderstanding of depositors these Branches 
used, when remittance for deposit was requested by applicants, to 
make them sure of this practice. As a matter of fact, no objection 
was raised so far by depositors in this connection. 

Interest was computed and added semi-annually to the principal 
by the Japanese Branch. For example, where Time deposit was made 
with Kobe Branch on April 1, 1930, interest was to be computed and 
added to the amount on October 1, 1930 and April 1, 1931 and so on, 
thus at every six-month due date corresponding to the date of time 
deposit first made. 

Though interest rate on deposit was subject to administration 
of Bankers' Association in every City, uniformal rate was in fact 
established in big cities throughout Japan from time to time. Hence 
the same interest rate was applied for time deposit by all of our 
Branches in Japan. For example, where time deposits were made at 
the same time with our Kobe, Tokyo, Osaka Branches respectively, 
with the Yen funds remitted through San Francisco Branch or any 
other Branches in U.S.A., interest rate on these Time deposits were 
the same. 


In other words, where interest rate was fixed 3.3% per annum 
for the period from 1936 to 1941, all time deposits made during such 
period bear interest of the same rate, accordingly. 


It was practiced in Japan that interest was paid even after the 
maturity of the Time deposit. This practice was of course in con- 
formity with the regulation set forth by Bankers' Association in re- 
spective cities in Japan. 

It was stated to the effect that interest for over due days may, 
at the member Bank's option, be computed on the Time deposit and 
paid to depositor on the following basis: 

a. In case of payment or transfer to other kind of deposits out 

of the Time deposit after its maturity, interest rate applicable 
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to Ordinary Deposit -- similar kind of deposit to that of Sav- 
ings Account in U.S.A. -- was to be applied for such i 
as from due date to paying date, exclusive. ! 

b. In case of renewal of the Time deposit, interest rate | was the 
same as then applied to the Time deposit received. | 


These practices were clearly understood by depositor, though 


such provisions were not indicated on Remittance Receipt or Deposit 
Certificate, since the Time deposit was understood to be renewed at 
every 6-month maturity at then existing interest rate. 

Since it was deemed impracticable to issue and mail out abroad 
the deposit certificate by Japanese Branches in exchange for Remit- 
tance Receipt or Deposit Certificate on every occasion, Deposit Cer- 
tificate was not sent, unless otherwise requested by depositor. Cer- 
tificates were not changed for new ones at every 6-month maturity, but 
renewal of the time deposits was merely made at each maturity on the 
books by our Branches in Japan and advised to American Branches. 

When Time deposits were made with different Branches in Japan 
Deposit Certificates were issued by different Japanese Branches in ex- 
change for Remittance Receipt in exactly the same types of Deposits 
Certificates, but of course under the different name. of Branches re- 
spectively. | 

The system of Time deposits made with our Branches in ena 
with Yen funds remitted by Japanese residents in U.S.A. through 
American Branches differed from those made with Japanese Branches 
by depositors in Japan, as follows: | ; 


Time Deposits made. Time Deposits 
by Japanese residents made by Japanese 
in U.S.A. in Japan 


a. Maturation Periods: 6-month only 6-month 
1-year 
2-year or over 

2 years 
| 

b. Interest rate: Same as for domestic 

_ deposits (Made by 

’ Japanese in Japan) 
c. Certificates: Different from those 
for domestic deposit 
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a. Maturation Periods; - 

For'a uniformity's and convenience's sake of this kind of 
deposits on the both sides of our Branches and depositors, 
we established only 6-month deposit system, though being 
approved by Bankers’ Association to receive Time deposit 
for longer periods than 6-month period. 

Interest Rate; - 

Since such deposit was entirely governed by regulations 
set forth by Bankers’ Association in Japan, interest rate 
thereon was naturally affected by the said regulations. Thus 
the same interest rate as applicable for domestic Time De- 
posits was applied for. 

Deposit Certificates; - 

For the purpose of distinguishing such Time deposits from 
domestic deposits, Deposit Certificates differed from those 
for domestic deposits in every point, such as, size, clause, 
color and agreement clauses embodied on the reverse side 
of Deposit Certificate. 

Current deposits: Not applicable. 

Ordinary deposits: Not applicable. 

As naturally presumable, it was not practicable for Japanese 
residents in U.S.A., to open two such kinds of deposit accounts with 
our Branches in Japan, Japanese residents in U.S.A. did not ask for 
these kinds of transactions nor did our Branches accept such demands. 

In conformity with the provision of the Financial Institution Re- 
construction and Reorganization Law this Bank did write off in March 
1948, at the ratio of 77%, the certain amount of deposit, being classified 


as Second Restricted Deposits under the Finance Emergency Measure 
Law, revised and put in force as from August 1946. Particular of such 
cut-off, please see the list attached. 

In August, 1946, the Japanese Government proclaimed and put in force 


a revised "Finance Emergency Measure Law," thereby all Yen depositors, 
regardless of their residence in Japan or abroad, were requested to register 
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their deposits made prior to March 1, 1948 to respective depositories for 
classification of deposits into the First- and Second-Restricted Deposits 

as required in the Law, otherwise their deposits might automatically be 
placed under the category of Second-Restricted Deposits. However , at that 
time, communications with depositors resided abroad was practically im- 
possible on our side; neither could we inform them to this effect nor they 
accordingly could file their application with this bank. It was apparent, 
therefore, that all deposits belonged to Japanese residents in U.S.A. were 
destined to become the Second-Restricted Deposits. It was then our opinion, 
it was not fair for such overseas depositors nor were we tolerable to see 
such discriminatory treatments to the deposit belonging to overseas depos- 
itors which were then entirely at loss to know of this fact. We at once made 
application to the Japanese Government, stating close relations between our 
Bank and depositors abroad and, also, emphasizing then existed difficulty in 
communications with these depositors, for approval of granting us athoriza- 
tion to act on behalf of these depositors abroad for registering their deposits 
as required by the Law. Under approval given to us in this regard, we acted 
as agent of these depositors and duly classified their deposits into First- 


Restricted Deposit as much as were permitted and remaining balance into 
Second-Restricted Deposit as follows: 


Up to ¥15,000 per one depositor at one Branch 
-First-Restricted Deposit 


Amount in excess of ¥15,000 per one depositor at one Branch 
-Second-Restricted Deposit 


(One deposit not over than¥3 000 was automatically classified 
as First-Restricted Deposit). 


Then in March, 1948, those amounts classified as Second-Restricted De- 
posits became subject to write-off in conformity with the Financial Institu- 
tions Reconstruction and Reorganization Law. Thus the above mentioned 
cut-off was applied to these deposits. For your reference, we hereby give 
you the following facts which we also believe help you make clear under- 
standing on our Time deposit from Japanese residents in U.S.A. 7 
Besides 3 Branches in U.S.A., hereinabove mentioned, we had also 3 
affiliated Banks in U.S.A. as follows: 
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a. Maturation Periods; - 

For a uniformity's and convenience's sake of this kind of 
deposits on the both sides of our Branches and depositors, 
we established only 6-month deposit system, though being 
approved by Bankers’ Association to receive Time deposit 
for longer periods than 6-month period. 

Interest Rate;- 

Since such deposit was entirely governed by regulations 
set forth by Bankers’ Association in Japan, interest rate 
thereon was naturally affected by the said regulations. Thus 
the same interest rate as applicable for domestic Time De- 


posits was applied for. 
Deposit Certificates; - 
For the purpose of distinguishing such Time deposits from 


domestic deposits, Deposit Certificates differed from those 
for domestic deposits in every point, such as, size, clause, 
color and agreement clauses embodied on the reverse side 
of Deposit Certificate. 

Current deposits: Not applicable. 

Ordinary deposits: Not applicable. 

As naturally presumable, it was not practicable for Japanese 
residents in U.S.A., to open two such kinds of deposit accounts with 
our Branches in Japan, Japanese residents in U.S.A. did not ask for 
these kinds of transactions nor did our Branches accept such demands. 

In conformity with the provision of the Financial Institution Re- 
construction and Reorganization Law this Bank did write off in March 
1948, at the ratio of 77%, the certain amount of deposit, being classified 
as Second Restricted Deposits under the Finance Emergency Measure 
Law, revised and put in force as from August 1946. Particular of such 
cut-off, please see the list attached. 

In August, 1946, the Japanese Government proclaimed and put in force 
a revised "Finance Emergency Measure Law," thereby all Yen depositors, 
regardless of their residence in Japan or abroad, were requested to register 
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their deposits made prior to March 1, 1948 to respective depositories for 
classification of deposits into the First- and Second-Restricted Deposits 
as required in the Law, otherwise their deposits might automatically be 
placed under the category of Second-Restricted Deposits. However : at that. - 
time, communications with depositors resided abroad was practically im- 
possible on our side; neither could we inform them to this effect nor they 
accordingly could file their application with this bank. It was apparent, 
therefore, that all deposits belonged to Japanese residents in U.S.A, were 


destined to become the Second-Restricted Deposits. It was then our opinion, 
it was not fair for such overseas depositors nor were we tolerable to see 


such discriminatory treatments to the deposit belonging to overseas depos- 
itors which were then entirely at loss to know of this fact. We at once made 
application to the Japanese Government, stating close relations between our 
Bank and depositors abroad and, also, emphasizing then existed difficulty in 
communications with these depositors, for approval of granting us athoriza- 
tion to act on behalf of these depositors abroad for registering their deposits 
as required by the Law. Under approval given to us in this regard, we acted 
as agent of these depositors and duly classified their deposits into First- 
Restricted Deposit as much as were permitted and remaining balance into 
Second-Restricted Deposit as follows: : 


Up to ¥15,000 per one depositor at one Branch 
-First-Restricted Deposit 


Amount in excess of ¥15,000 per one depositor at one Branch 
-Second-Restricted Deposit 


(One deposit not over than¥3,000 was automatically classified 
as First-Restricted Deposit). 


Then in March, 1948, those amounts classified as Second-Restricted De- 
posits became subject to write-off in conformity with the Financial ‘Institu- 
tions Reconstruction and Reorganization Law. Thus the above mentioned 
cut-off was applied to these deposits. For your reference, we hereby give 
you the following facts which we also believe help you make clear under- 
standing on our Time deposit from Japanese residents in U.S.A. | 
Besides 3 Branches in U.S.A., hereinabove mentioned, we had also 3 
affiliated Banks in U.S.A. as follows: | 
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The Sumitomo Bank of Hawaii, Honolulu, T.H. 
The Sumitomo Bank of Seattle , Seattle, Washington 
The Sumitomo Bank of California, Sacramento, California. 


These Banks were of course established in conformity with the respective 
States Laws or the Law of Territory of Hawaii, as being State Banks or 
juridical persons in U.S.A. and accordingly, granted authorization under 
the respective State Bank Act or Bank Act of Territory of Hawaii to hold, 
for their own account, U.S. dollar deposit accounts and to deal in foreign 
exchange transactions as well. 


U.S.Dollar accounts: 

These U.S. Dollars deposits with these Banks were made payable only 
in U.S.A. in U.S. dollar, but never in Japan for Yen, since U.S. dollar funds 
were held by these Banks in U.S.A. We understand that these Banks issued 
different types of dollar Time Deposit Certificates (See Sample 3 used by 
the Sumitomo Bank of Seattle) in Japanese or English or both, and Savings 
Pass-Books, particular of which unknown to us as we don't have samples _ 


thereof in our possession. 


Foreign Exchange transactions: 

As being stated hereinabove, these Banks were authorized to handle 
foreign exchange transactions as provided in the Act and through these 
Banks Japanese residents in U.S.A. also made remittance in Yen to our 
Branches in Japan for the purpose of Time Deposit with, after converting 
U.S. dollar into Yen at then prevailing current exchange rate on Japan. 

Under special arrangements between our Bank and these affiliated 
Banks, handling procedures of Yen Time Deposit made with our Japanese 
Branches with Yen funds resulted from foreign exchange transactions at 
their end were exactly same as followed by both our Branches in U.S.A. 
and Branches in Japan. However, as a matter of fact, these Banks were 
not our Branches in U.S.A., they issued under arrangements with us the 
following types of Remittance Receipt, specimens of which are attached 
hereto for your reference. 

(a) |The Sumitomo Bank of Seattle, Seattle , Wash. 


Bill of Exchange type remittance certificate (Sample D) was 
used. 
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(b) The Sumitomo Bank of Californis, Sacramento, Calif. | 


' They issued similar type of Remittance Receipt (Sample E) 
as being used by our Branches in U.S.A. 


(c) The Sumitomo Bank. of Hawaii, Honolulu, T.H. 
Remittance Receipt (Sample F) was issued. | 

Time deposits originated by the above mentioned transactions were 
treated as in the case deposits were made with the remittance through our 
Branches in U.S.A.: Interest was computed and added at every six-month 
maturity; Deposit Certificate, was issued in exchange for Remittance Re- 
ceipt; when depositor returned to Japan and demanded payment, deposit was 
paid at once against either Deposit Certificate or Remittance Receipt which 
was subject to replacement by Deposit Certificate, or if payment requested . 
in U.S.A., Time Deposit was purchased at prevailing buying rate of exchange 
on Japan; and paid the proceeds thereof in U.S. dollar and deposit was sub- 
ject to the regulations set forth by Bankers’. Association in Japan. | 

There was no reason to treat such deposits in different manner as.- 


for as Yen remittance received by Japanese Branches for deposit was con- 


cerned. | 
The amount of Time Deposit written off in March, 1948 in conformity 
with the provision of the Financial Institutions Reconstruction and Reorgan- 
ization Law is shown in the list attached hereto. : 

The origin of the Sumitomo Bank, Ltd. (now The Bank of Osaka, Ltd.) 
goes back to 1873 when Sumitomo opened a business office at Tomishima- 
cho, Kawaguchi, Kita-Ku, Osaka, and started financial business. It) also 
opened its branches in Onomichi and Kobe. Under the banking regulations 
set forth by the government, the Sumitomo Bank was established in'1895 
with a capital of ¥1,000.000. Its business made a striking advance’ with 
the rapid development of the country. In 1912 the Bank was incorporated 
into a joint-stock company with a capital of ¥15,000,000 in order to provide 
for the financial requirements. 

During the Great War, 1914-19, the commercial growth of the country 
called for broader banking facilities, and in June 1917 the Bank increased 
its capital to ¥30,000,000, a part of which was floated, and in April, 1920, 
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the capital was again increased to -¥70 ,000 000 and the net increase offered 
for public subscription was quickly absorbed. In 1945, the capital was fur- 
ther increased to -¥73,675 000. 

As the business grew, branches, agents and correspondents were 
established in important cities and towns throughout the country. 

In 1916 the Bank opened branches in Shanghai, London, New York, San 
Francisco and Los Angeles, and offered facilities for the rapidly increasing 
overseas trade. It also established affiliated banks in the United States of 
America; and Territory of Hawaii, the Sumitomo Bank of Seattle, Seattle, 
Wash., the Sumitomo Bank of California, Sacramento, Calif., and the Sumi- 
tomo Bank of Hawaii; Honolulu, T.H. It had many correspondents in the 
principal centers of the world before the War Il. Also in October 1929 the 
Bank established its offices on board M.S. "Asama-Maru." "Chichibu-Maru” 
and "Tatsuta-Maru" on San Francisco line of the Nippon Yusen Kaisha in 
order to offer banking facilities to the passengers. (These branches and 
offices were closed at the time of outbreak of the Pacific War). 

After the termination of the War, this Bank has been reorganized, 


under the direction of Supreme Commander for Allied Powers and the Jap- 


anese government, so as to wipe off "Zaibatsu" colour as well as to democ- 
ratize the organization and to put it in a soundest conditions. Along this line 
it has successfully completed reorganization and its name, the Sumitomo 
Bank, Limited, has been changed to "The Bank of Osaka, Limited" as from 
October 1, 1948, and simultaneously the capital increased to ¥1 ,140 000,000. 
We trust this will meet with your requirements we are, 
Yours faithfully , 
THE BANK OF OSAKA, LIMITED 


Tokuo Morita 
Manager, Foreign Department 


The Sumitomo Bank, Litd., 


Application for Remittance 
(for deposit in Japan) 


U.S. Dollar $e 
at the rate of exchange _. 


Japanese Yen 
Equivalent, Yen ____Ssen 
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We have received the above amount of moncy which we will 
remit for you in accordance with the conditions written below. 
The deposit certificate will be sent to you from Japan. This is merely 
a receipt and is not negotiable. 

ParticulafS Sf gemittance :- 
e 


42° 1% What bank in Japan. 
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THE SUMITOMO BANK, LTD.. 
SAN FRANCISCO BRANCH 
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SPECIMEN B. 


RECEIPT# 
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We have received the above amount of money which we will. 
remit for you in accordance’ with the conditions written below. 
‘The deposit certificate will be sent to you from Japan. This is merely. 
a receipt and is not negotiable. ? 3 


Particulars of remittance :- 


1. To what bank in Japan. 


2. Term. 


3. Rate of Interest. 
Date 


THE SUMITOMO BANK, LTD., 
LOS ANGELES BRANCH 
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Bill of Exchange 


Amount: 


Pay to M 


— a eee 
Six months after the date of this bill, i.e. on 
19: vine principal hereinabove 


mentioned plus the incurred interest computed for 


such period at the rate of. = % per annum. 


You shall, after the maturity of this bill 
compute interest hereon in accordance with procedures 
applied to your Kaigai Teiki Yokin (Time Deposit of 
Resident Abroad). 


The Sumitomo Bank of Seattle 


Te ROR 


fo: The Sumitomo Bank, Limited, 
Branch 


SPECIMEN D 


ie 


ah 
q 


LOTTO S OO O10 HE 


q 


A044 2s WHE 1 9d + QED 
BEE nh KE ES He Hs AE 


SOLS 


pom ead dod era 
ake : 
rove at, ekdond sleet vile 
Weecdepeme © ete SEE 


ax he 


we : 
BoMiltecriiwicneece 


oo © a s sees 
ar ae eee ona 
ta = 


_ 18, %. 101, MADE IN JAPAN 


SS 


NOLO E OOO HOLE OOOO IS OLE 


SPECIMGN EE 


(TRANSLATION) 
RECEIPT | 


We have received the above amount of money .which we will. 
remit for you éne eceosdance with the conditions written below. 
The deposit certfficaft will be sent to you from Japan. This is merely 
a receipt and is not neg®tiable. 

e 
Particulars of remiftange :- 


1. To whateenkén Japan. 


THE SUMITOMO BANK 
OF CALIFORNIA. 
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We have remitted for you the above 
amount of money to the SUMITOMO 
BANK, LIMITED, scone Japan, 
to be placed on Fixed Deposit there bearing 
interest at the rate of ............-. per cent 

The conditions of the Fixed Deposit 
are stated on the back hereof. 


THE SUMITOMO BANK OF HAWAII. 
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(1) Ina complaint filed for 1100 claimants pursuant to Section 34(t) 

of the Trading With the Enemy Act, involving over a million dollars, may 
the District Court (1) grant summary judgment when there are material 
issues of fact in dispute, (2) ignore the offers of the claimants to intro- 
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spite of the complexity of the issues and the public importance of fe 
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(2) Under Section 34(f) where the Alien Property Custodian had made 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,808 


GEORGE T. ARATANI, ET AL., 
Appellants, 


Vv. 


ROBERT F. KENNEDY, 
Attorney General Of The United States, 


Appellee. 
| 


Appeal from a Judgment in the District Court of the 
District of Columbia ‘ 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The appellants, plaintiffs below, brought the present complaint 
pursuant to Section 34(f) of the Trading With the Enemy Act, as amended 
(50 USC; App. § 34(f)). In its answer the defendant admitted jurisdiction. 
Subsequently, on motion by the defendant, the Court granted summary 
judgment. | 


It is from the order granting summary judgment that the appellants 
now appeal. This appeal is taken under the jurisdiction granted the 
United States Court of Appeals for the District of Columbia under Title 
28 of the United States Code, Section 1291, Act of June 25, 1948, 62 Stat. 
928. 


STATEMENT OF CASE 


This is an appeal from an Order of the District Court granting sum- 
mary judgment in a case involving basic, material issues of fact. The 
1144 appellants herein, all eligible debt claimants, filed timely debt 
claims with the Office of Alien Property pursuant to the provisions of 
Section 34 of the Trading With The Enemy Act, as amended (50 U.S.C. 
APP.) (hereinafter called the Act"). The claims were based on obliga- 
tions of the Sumitomo Bank, Ltd., whose property was vested by the Alien 
Property Custodian? on October 23, 1942 pursuant to Vesting Order No. 
162. 


The claims arise from deposits made in the Sumitomo banks of 
California and Washington by American residents of Japanese ancestry 
of modest means. (JA 40) The claimants and others made deposits in 
the United States branches and received receipts from the banks. Upon 
demand, the depositors were paid immediately by the American bank 
with whom they had invested their money. (JA 35-36) The understand- 


ing of the Japanese community of depositors, prompted by repeated oral 
and written representations by bank officials, was that they had a right 
to payment upon demand in dollars at the place of deposit. (JA 41) On 
December 7, 1941, the banks were closed by agents of the United States 


—— 


1 By Executive Order No. 9788 (11 F.R. 11981, Oct. 14, 1946) the Office of 
Alien Property Custodian was terminated and its powers and functions transferred 
to the Attorney General. The term "Alien Property Custodian" or "Custodian" as 
used in this statement shall be deemed to include the Attorney General where the 
context so requires. 
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Treasury Department. The present claimants were depositors in the 
banks at the time of their closings and, as such, entitled to recovery of 
their deposits under Section 34 (f). 


The only contested issue is the amount of the recovery to ie the 
claimants are entitled. Both parties agree that the claimants are legiti- 
mate debt claimants entitled to recovery under the Trading With the 
Enemy Act. | 


The claimants contended before the Office of Alien Property that 
their deposits should be valued according to the pre-war value of 23.4 
cents per yen; the Government argued that the claims should be valued 
at the post-war rate of exchange of 361.55 yen to the dollar. The key to 
resolve this dispute lay in determining whether the deposit receipts en- 
titled the holder to receive only Japanese yen in Japan or whether they 
entitled the holder to receive dollars at the bank's offices in the United 
States. 


To resolve this dispute the Custodian designated George Ww. Carr, 
a Hearing Examiner in the Office of Alien Property, to conduct a hearing 
in accordance with a pre-hearing stipulation ga 58) entered into between 
counsel for claimants and the Office of Alien Property by which it was 
agreed that if the claims were payable in the United States in dollars the 
rate of 23.4 cents per yen would apply. (JA 59) | 


The major issues of fact presented to the Hearing Examiner for 


resolution were: 


(1) If the written documents were ambiguous, and if parol evidence 
of the entire contract between the parties was admissible, what were the 
terms of the contract? | 


(2) Were there any parol or written understandings between the 
bank and the depositors with respect to the right of the depositors to 
present their receipts at any time for cashing in dollars? 


4 


(3) Did the bank officials by their actions and representations lead 
the depositors to believe that the deposits were payable in the United 
States and did the depositors rely upon such representations ? 


(4) Was there or was there not a rate of exchange between yen and 
dollars at 9 A.M. Pacific Time on Monday, December 8, 1941? 


The Hearing Examiner, after taking the testimony and seeing the 
witnesses, held in favor of the present appellants on all issues of fact 
and recommended (JA 92) that the claims be allowed and paid in dollars 
at a rate of exchange giving the yen a value of 23.4 cents each, with 
interest thereon at the contractual rate to December 8, 1941. 


He found (1) that the terms of the contract provided for payment in 
dollars in the United States (Hearing Examiner's decision Page 12, JA 
110), (2) that there were parol and written understandings between the 
bank and the depositors providing for presentation of the receipts at any 
time by the depositors (Hearing Examiner's decision Page 12, JA 103), 
(3) that the actions and representations of the banks estopped the bank 


from denying the right of the depositors to payment in dollars, and (4) 
that there was a rate of exchange of 23.4 cents to the yen on December 8, 
1941. (Hearing Examiner's decision Page 18, JA 110). 


In so finding, the Hearing Examiner relied in part upon the written 
stipulations by the parties and in part upon his observation of the claimants, 
elderly Japanese. He specifically found that there was "an understanding 
among all the holders of such certificates that they could be cashed in 
dollars at any time at the local issuing branch, and that this understanding 
was held and referred to by the employees of the banks with whom the yen 
certificate holders came in contact.” (R. p. 12, JA 103). 


The Custodian reversed completely the factual findings of the Hear- 
ing Examiner (JA 63) and held pursuant to his own findings of fact that the 
obligations were payable only in yen in Japan. As a result thereof, the 
Custodian held that the claims, since based upon obligations expressed in 
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yen and payable in Japan only, were payable at the rate of 361.55 yen to 
a dollar, the rate of exchange existing between dollars and yen at the 
time of the allowance of claims. 


The Custodian on October 24, 1958, issued a Final Schedule of debt 
claims allowed with respect to the insolvent estate of the Sumitomo Bank, 
Ltd., wherein he proposed to pay the 1144 appellants herein the ageregate 
sum of $22,332.62 plus interest, out of a fund of more than a million dol- 
lars in his possession available to pay claimants of said insolvent estate. 
All the balance of the million dollar fund which was composed solely of 
the seized assets and interest thereon was to become the property of the 
United States. This allowance was 98.2% less than claimants had been 
allowed under the Hearing Examiner's decision, and constituted a total 
reversal of the factual and legal findings of the Hearing Examiner. 


Faced by these completely divergent findings of fact by the Hearing 
Examiner and the Custodian, the appellants under the provisions of Sec- 
tion 34 (f) of the Act filed a complaint in the United States District Court 
for the District of Columbia for review of said Final Schedule. (Com- 
plaint, JA 3) The claimants sought a full, independent review by the 
District Court of the entire record and especially of all issues of fact 
with permission to introduce additional testimony as provided under Sec- 
tion 34 (f) of the Trading With the Enemy Act. 


The defendants then filed a motion for summary judgment. The 
claimants filed no cross-motion for summary judgment since they be- 
lieved issues of fact were involved. The claimants-appellants argued 
that summary judgment was totally inappropriate since (1) there were 
genuine issues of material fact, (2) the claimants wished to avail them- 
selves of their statutory right to introduce additional testimony in the 
District Court, and (3) summary judgment would deprive the claimants 
of their statutory right to a full and independent review by the District 
Court. The District Judge refused to give the claimants a full hearing 
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on the issues of fact and treated the controversy as though it were a 
Court of Appeals review of an administrative decision. 


On July 7, 1961 the parties were notified that the Court proposed 
to enter summary judgment for the defendant and defendant was directed 
to file proposed findings of fact and conclusions of law. The proposed 
findings were submitted on August 1, 1961 and signed on August 2, 1961. 
(Pleadings, JA 11) Appellants’ objections to the findings, necessarily 
subsequent to their signing, were ignored. The Court filed no opinion 


elaborating upon the order. The order granting summary judgment 
recites, however, that "There is no material issue of fact existing in the 
case." (Pleadings, JA 9) 


A subsequent motion to vacate the summary judgment by the appel- 
lants was denied and this appeal was then taken. 


STATEMENT OF POINTS 


1. The Court erred in granting summary judgment since there 


were material issues of fact in controversy. 


2. The Court misinterpreted the scope and nature of review pro- 
vided by § 34 (f) of the Trading With the Enemy Act and denied the plain- 
tiffs the hearing contemplated by the statute. 


3. The Court failed to review the factual controversies in clear 
disregard of its statutory obligation. 


4. The Court erroneously disregarded the plaintiffs' right to pro- 
duce additional evidence although § 34 (f) provides for the introduction of 
such additional evidence. 


5. The Court erred in ignoring the repeated holdings of the 
Supreme Court that summary judgment should not be ordered in cases 
of great complexity and importance. 


7 
SUMMARY OF ARGUMENT 


1. Summary judgment is totally inappropriate where material 
issues of fact are involved. That basic rule was ignored by the District 
Court in this case. There were crucial factual issues and in the resolu- 
tion of those factual issues lay the proper disposition of this case. For 
example, the parties disagreed as to (1) whether there was a rate of 
exchange on December 8, 1941, (2) whether the bank officials had told 
the depositors that the deposits were payable in the United States, and 
(3) whether the depositors had relied on the statements of the bank offi- 
cials and many factual issues. If these factual issues were resolved i in 
the claimants’ favor, then the deposits were payable in the United States 
and the claimants were entitled to recovery at the higher pre-war rate. 
Yet the District Court ignored these crucial factual disputes and held 
that there was no genuine issue of material fact. 

2. These very same issues of fact had been decided in the claim- 
ants' favor by the Hearing Examiner who had seen and heard the wit- 
nesses. The Hearing Examiner had found that (1) both the banks! and the 
depositors understood and interpreted the receipts to provide for pay- 
ment in the United States, (2) the terms of the contract provided for pay- 
ment in the United States, (3) the bank officials had made oral and written 
representations that they would pay in the United States, (4) the rate of 
exchange on December 8, 1941 was 23.4 cents per yen. The Hearing 
Examiner's findings of fact had strong support in the record. These 
findings of fact were reversed by the Custodian who had not seen or heard 
the witnesses. The directly antithetical findings of fact by the Hearing 
Examiner and the Custodian show that the District Court erred in holding 
that there was no genuine issue as to any material fact. | 


3. The District Court failed to give the appellants the independent 
review of the evidence to which they were entitled under Section 34 (f) of 
the Trading With the Enemy Act. The Court misconstrued its role under 
Section 34 (f) and treated the Custodian's findings of fact as final. This 
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violated the clear intent of Congress that the District Court evaluate the 
facts as well as the law in Section 34 (f). Furthermore, the Court ignored 
the claimants’ repeated proffers of additional testimony on major factual 
issues. The Court disregarded the Congressional direction that addi- 
tional testimony may be introduced to amplify the administrative record. 


4. The District Court disregarded the Supreme Court's repeated 
directions that summary judgment should not be granted in cases of great 
complexity and importance. In spite of the fact that the rights of over 
1100 persons were involved, in spite of the fact that a fund of over one 
million dollars was at stake and in spite of the fact that there were over 
two thousand pages of testimony and hundreds of documents, the District 
Court disposed of the matter summarily. The Supreme Court has held 
that even where the District Court might have the power to grant sum- 
mary judgment, wise judicial procedure demands that summary judgment 
be withheld if the legal issues are confused and mingled with factual 
contentions. This error was compounded by the Court's failure to file 


an opinion. 


ARGUMENT 


1. THE COURT ERRED IN GRANTING SUMMARY 
JUDGMENT SINCE THERE WERE MATERIAL 
ISSUES OF FACT IN CONTROVERSY. 


A. Introduction 


The rule that summary judgment is totally inappropriate where 
material issues of fact are involved does not require lengthy citation. 
Rule 56 of the Federal Rules of Civil Procedure specifically so provides 


and this Court has so held on innumerable occasions. Hunter v. Mitchell, 
180 F.2d 763; 86 U.S. App. D.C. 121 (1950); Evers v. Buxbaum, 253 F.2d 
356, 102 U.S. App. D.C. 334 (1958); Paroczay v. Hodges, U.S. App. DC. 
No. 16250, decided December 28, 1961. The general rule was applied to 
a Section 34 (f) proceeding in Gusman v. McGrath, 94 F. Supp. 724 (D.C. 
D.C. 1950). 
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In ruling upon a motion for summary judgment, ". . . all inferences 
of fact from the proofs available must be drawn against the movants." 
Evers v. Buxbaum, supra. ". . . doubts as to the existence of a genuine 
issue as to a material fact must be resolved against the party moving 


for summary judgment." Weisser v. Mursam Shoe Corporation, 127 
F.2d 344 (2nd Cir. 1942). | 


The rule has been summarized by Judge Fahy in Dewey v. Clark, 
180 F.2d 766, 772, 86 U.S. App. D.C. 137 (1950), reversing a finding of 
summary judgment: 


"Our study of the question makes the following points clear: 
(1) Factual issues are not to be tried or resolved by sum- | 
mary judgment procedure; only the existence of a genuine 
and material factual issue is to be determined. Once itis, 
determined that there is such an issue summary judgment 
may not be granted; (2) In making this determination doubts 
(of course the doubts are not fanciful) are to be resolved 
against the granting of summary judgment; (3) There may > 
be no genuine issue even though there is a formal issue. 
Neither a purely formal denial nor, in every case, general 
allegations, defeat summary judgment. On this point the — 
cases decided by this Court must rest on their own facts _ 
rather than upon a rigid rule that an assertion and a denial 
always preclude the granting of summary judgment. Those 
cases stand for the proposition that formalism is nota — 
substitute for the necessity of a real or genuine issue. 
Whether the situation falls into the category of formalism | 
or genuineness cannot be decided in the abstract; (4) I 
conflict appears as to a material fact the summary pro- 
cedure does not apply unless the evidence on one or the 
other hand is too incredible to be accepted by reasonable 
minds or is without legal probative force even if true; 
(5) To support summary judgment the situation must justify 
a directed verdict insofar as the facts are concerned." 


These fundamental rules were disregarded by the lower Court in 


this case. Over the strenuous protests of the claimants that there were 


crucial issues of fact, the lower Court allowed summary judgment. 
Summary judgment was granted in spite of the fact that the claimants 
informed the District Court of their intention to invoke their statutory 
privilege of introducing additional testimony. Although the complexity 
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of the issues involved had produced over 2000 pages of transcript and 
exhibits and lengthy opinions by both the Hearing Examiner and the 
Custodian of Alien Property, the lower Court did not write an opinion. 


In the following sections, we will set out the lower Court's apparent 
reasons for its disregard of these fundamental rules and specify the 
crucial conflicts of material fact involved herein. The claimants will 
show that the evidence in support of their intentions is far from being 
"too incredible to be accepted by reasonable minds." The claimants will 
also show that the lower Court totally ignored the requirements of the 
Trading With the Enemy Act in (1) refusing the claimants their right to 
an independent review on all issues of fact and (2) disregarding their 
proffers of additional testimony not available to the Custodian. 


B. The Court Totally Disregarded Crucial Issues 

of Fact Pointed Out by the Claimants. 

The cases clearly hold that for purposes of summary judgment the 
party opposing the motion must show only that there are issues of fact. 
The opposer is under no obligation to prove his case on a motion for 
summary judgment since all doubts must be resolved in his favor. 


What is the application of these rules of summary judgment to this 


case ? 


There were long and detailed hearings involving over 2000 pages 
of testimony and exhibits on crucial factual issues before a Hearing 
Examiner. After observing the witnesses, evaluating their demeanor 
and credibility, the Hearing Examiner made findings of fact in favor of 
the claimants' contentions. The Alien Property Custodian, who had pre- 
judged the case,” then totally reversed these crucial findings of fact made 


2 On July 20, 1953, Dallas Townsend, as Custodian of Alien Property, testified 
before a Subcommittee of the Committee on the Judiciary that the yen claims were 
payable at the post-war rate of exchange. Hearings before a Subcommittee of the 
Committee on the Judiciary, Senate, proposing amendments to the Trading With 

(continued on following page) 
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by the independent Hearing Examiner. The Custodian substituted for the 
findings of the independent hearing officer, who had seen and heard the 
witnesses, totally divergent findings of fact of his own. 


On the motion for summary judgment in the District Court, the 
claimants pointed to these completely opposite findings of fact by the 
Hearing Examiner and the Custodian as supporting their contentions that 
there were crucial factual issues involved which could not be disposed of 
on a motion for summary judgment. What did the District Court do? 

Did it independently review the facts in controversy as was its duty under 
the Act? No; incredible as it may seem, the District Court stated, 
"There is no genuine issue as to any material fact in this case." : (JA 9) 


The District Court did not state, "I have reviewed the testimony 
on both sides and have concluded that after a full hearing on the facts and 
law as provided by the Act, that the Custodian's findings are correct." 
The District Court stated "there is no genuine issue as to any material 
fact..." 


The District Court did not state that, "Assuming the facts to be as 
argued by the claimants, still, as a matter of law, their claims must be 
denied." The District Court found every fact as the Custodian had found 
them and totally ignored the completely antithetical findings of the Hear- 


ing Examiner and the substantial evidence in support of those findings 
| 


in the record. 


This case rests on the answers to questions of fact. It does not 
rest on disagreements as to the law, upon which the parties are in 


2 (continued from preceding page) | 
the Enemy Act, 83rd Cong., 1st Sess. (P. 27 et seq.). The Custodian's testimony 
was given long before the hearing on the claims was held. At that time Mr. Town- 
send declared to Congress that he did not think that "these claimants are equi- 
tably entitled to satisfaction of their claims out of the vested United States assets 
of the banks." Hearings supra at p. 28. The Custodian was urged to disqualify 
himself on the ground that his testimony before Congress demonstrated strong 
prejudice against the claims as well as an unfavorable prejudgment of the issues 
of fact and law. See Wong Tong Sung v. McGrath, 339 U. S. 32, 94 L. Ed. 616 
(1950; Accardi v. Shaughnessy, 347 U.S. 260, 98 L. Ed. 681 (1954). 
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essential agreement. Yet the District Court disregarded these deep 
controversies on the facts and stated, "There is no genuine issue as to 
any material fact .. .” 


What clearer evidence of the existence of genuine issues as to 
material facts could there be than the 2000 pages of sharply conflicting 
testimony and documents in this record and the completely opposite 
findings on the governing facts by the independent Hearing Examiner and 
the Custodian ? 


Appellants will show this Court those issues of fact and the strong 
evidence they produced in support of their factual contentions. These 
factual issues and the evidence in support of the claimants’ contentions 
were never considered by the District Court in clear violation of the 
(1) requirements of Rule 56, (2) the established practice in this juris- 
diction on questions of summary judgment and (3) the statutory require- 
ments of Section 34 (f) of the Trading With the Enemy Act. 


C. The Court Ignored or Disregarded the Findings 
of Fact by the Hearing Examiner. 


What were those issues of fact which were in dispute but ignored 
by the lower Court? 


The Hearing Examiner found as facts viewed in light of the parol 
and written evidence: 


(1) The terms of the contract provided for payment in the United 
States. 


(2) That both parties understood that payment could be made in 
the United States and had so interpreted the deposit receipts. 


(3) That the bank officials had made oral and written representa- 
tions that they would pay in dollars in the United States on demand. 
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(4) That there was a rate of exchange between dollars and yen on 
December 8, 1941 and that the rate was 23.4 cents toa yen. (Hearing 


Examiner P. 12-18, JA 103-110) ! 


The Custodian found the exact opposite on each of these crucial 
factual issues. Let us consider how the District Court dealt with these 
completely divergent findings on the conflicted issues of fact. 


(1) ‘The Hearing Examiner found that both parties understood that 
the deposits were payable in the United States and acted upon that 
understanding: 


"Having heard and seen many of the holders of yen certifi- _ 
cates testify in this proceeding, I was compelled to conclude 
that there was an understanding among all the holders of 
such certificates that they could be cashed in dollars at any 
time at the local issuing branch, and that this understanding 
was held and referred to by the employees of the banks with 
whom the yen certificate holders came in contact... My 
conclusion from all the evidence is that the Japanese banks, 
through their American branches, sold certificates of 
deposit of yen in Japan and that the contract of sale included 
the term that the certificates were redeemable in dollars at 
any time upon demand at the American branch of issue." | 
(Hearing Examiner's decision, page 12, JA 103) 


The Custodian rejected this finding of an understanding by both 
parties that the banks were obligated to pay although he acknowledged 
that the banks as a matter of practice paid in dollars upon aemand: 
(Custodian's decision, No. 13, JA 71) 


In the District Court's finding number 11, prepared by the defendant 
after the Court had issued its order for summary judgment, and signed 
within hours of submission, the District Court also acknowledged that 
the "local branches and affiliates as a matter of practice purchased the 
yen evidenced by the receipts upon demand." (JA 14) But, according to 
the Court these purchases were only made subject to an authorization 


from the home office "for the benefit of those yen depositors who were 
in need of funds." (Finding of fact No. 11 Court, JA 13) No such finding 


was made by either the Custodian or the Hearing Examiner. It is a com- 
plete invention by the District Court, due most probably to the Court's 
hasty and ill-considered acceptance of the government's findings, without 
review by the claimants and without opportunity for the claimants to 
comment upon them. 


There is not one scintilla of evidence to support this novel finding 
that the receipts were purchased only from depositors who "were in need 


of funds." To the contrary,the receipts were cashed in the United States 


without exception simply upon presentation to the bank tellers. (Custo- 
dian's decision p. 7 et seq., JA 71) The testimony of the depositors 
overwhelmingly shows that these people were led to understand that the 
deposits were payable in the United States and that there is no support 
whatsoever for this new theory that payment was made only on the basis 
of need. See pp. 25 et seq., infra. 


To hold that "there is no genuine issue as to any material fact" on 
the motivation of the bank in paying is clear error. The Hearing Exam- 
iner specifically found that there was an understanding by both parties 
that the banks were obligated to pay in the United States. How cana 
District Court, under an injunction from this Court to resolve all doubts 
against the granting of summary judgment, Dewey v. Clark, supra, 
totally ignore this finding and the evidence relied upon for it by the Hear- 
ing Examiner and substitute for it, as an undisputed fact, that these pay- 
ments were made on the basis of need, a contention never advanced by 
anyone and wholly unsupported in the record? 


(2) As appears from the quotation above, the Hearing Examiner 
found that one of the terms of the contract, considering the abundant oral 
and written testimony, was that payment could be obtained in the United 
States. (Hearing Examiner page 12, JA 103) The Custodian found the 
opposite, that there was no such term in the contract. (Custodian's 
decision 6-7, JA 71) The Court held that there was no genuine issue of 
fact on this question as on all others on which the Hearing Examiner had 
found in favor of the claimants, after hearing and seeing the witnesses. 
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The Hearing Examiner noted that the depositors spoke of their 
deposits as "saving," "deposit savings" and "withdrawing saving a 
(Hearing Examiner, p. 12, JA 103) On this basis he found that, 

‘It is clear from the record in this case that the claimants | 
would not have bought the certificate if they did not under- 
stand that they would be paid in dollars on demand in the 
United States." (Hearing Examiner decision, page 12, 

JA 104) 

Clearly the District Court did not resolve any doubts as to the 


granting of summary judgment against the movant. 


(3) The Hearing Examiner found as a fact that the bank officials 
had made repeated oral and written representations to the claimants that 
the receipts were payable in the United States upon demand. He found 
that the claimants understood that the receipts were so payable and would 
never have deposited their money if this were not true. (Hearing Exam- 
iner, page 12, JA 104) 


An enormous amount of testimony was taken before the Hearing 
Examiner on this question of the representations of the bank officials 
making out an estoppel. The Custodian reversed the findings of the 


Hearing Examiner. The District Court omits this issue entirely. One 


can read the Court's findings from beginning to end and never realize 
that this issue was one of the claimants' principal arguments. | 


Here again the issue was primarily one of credibility— (1) had the 
claimants actually been told by the bank that their deposits were payable 
in the United States on demand and (2) had they relied on these represen- 
tations? It is difficult to imagine a clearer issue of fact. Yet the Dis- 
trict Court did not even mention the issue. This hardly conforms to the 
standards of Dewey v. Clark, supra. Surely the testimony of the claim- 
ants and the documentary evidence was not "too incredible to be accepted 
by reasonable minds." It was believed by the Hearing Examiner who 
saw and heard the witnesses. (Hearing Examiner, page 12, JA 108) 
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(4) The Hearing Examiner found that the rate of exchange on 
December 8, 1941 was 23.4 cents to the yen. (Hearing Examiner page 
18, JA 110) To the utter amazement of the parties to the hearing, the 
Custodian found that there was no rate of exchange. The District Court 
held that there was no issue of fact whatsoever on the question. 


The Hearing Examiner had noted, in his review of the record, that 
the Office of Alien Property had not disputed that the rate of exchange 
was 23.4 cents per yen. (Hearing Examiner p. 18, JA 110) Frankly, the 
appellants were astounded at this finding by the Custodian and the rubber- 
stamping of that finding by the lower Court, when this fact had not even 
been disputed by the Office of Alien Property at the hearing before the 
Hearing Examiner. 


Thus the Court disregarded the Hearing Examiner's findings that 
(1) both parties understood that the bank was obligated to pay in the United 
States on demand and acted on that understanding; (2) the terms of the 
contract, when viewed in light of the parol evidence, provided that the 


claims were payable in the United States; (3) the bank officials had 

by act and representation led the claimants to believe that the claims 

were payable in the United States, and (4) there was a rate of exchange 
between yen and dollars on December 8, 1941 and that rate was 23.4 cents 
per yen. 


The evidence in support of the Hearing Examiner's findings of fact 
was most compelling. For purposes of illustration we will summarize 
in the following sections the testimony relied upon by the Hearing Exam- 
iner in support of his factual findings. That evidence will show conclu- 
sively that the findings of the Hearing Examiner were not "fanciful" nor 
were they "too incredible to be accepted by reasonable minds.” Surely 
a District Court under an injunction to draw all inferences of fact against 
the movants, was precluded from granting summary judgment where 
there was evidence revealing crucial disputes on the facts. 


17 


D. ‘The Court Misconstrued Its Role Under the Trading 

With the Enemy Act. 
Claimants believe that the lower Court's erroneous ruling resulted 

from a misunderstanding of the nature of the hearing provided by Section 
34 (f) of the Trading With the Enemy Act. | 


That provision states: 


"(f) If the aggregate of debt claims filed as prescribed 
exceeds the money from which, in accordance with subsec- 
tion (d) hereof, payment may be made, the Custodian shall 
prepare and serve by registered mail on all claimants a 
schedule of all debt claims allowed and the proposed pay- | 
ment to each claimant. In preparing such schedule the _ 
Custodian shall assign priorities in accordance with the 
provisions of subsection (g) hereof. Within sixty days after 
the date of mailing of such schedule, any claimant consider- 
ing himself aggrieved may file in the District Court of the. 
United States for the District of Columbia a complaint for. 
review of such schedule, naming the Custodian as defendant. 
A copy of such complaint shall be served upon the Custodian 
and on each complaint named in the schedule. The Custodian, 
within forty-five days after service on him, shall certify and 
file in said court a transcript of the record of proceedings 
in the Office of Alien Property Custodian with respect to — 
such schedule. Upon good cause shown such time may be | 
extended by the Court. Such record shall include the claims 
in question as filed, such evidence with respect thereto as 
may have been presented to the Custodian or introduced into 
the record by him, any findings or other determinations 
made by the Custodian with respect thereto, and the schedule 
prepared by the Custodian. The Court may, in its discretion, 
take additional evidence, upon a showing that such evidence 
was offered to and excluded by the Custodian or could not | 
reasonably have been adduced before him or was not avail- 
able to him. Any interested debt claimant who has filed a' 
claim with the Custodian pursuant to this section, upon 
timely application to the Court, shall be permitted to inter- 
vene in such review proceedings. The Court shall enter — 
judgment affirming or modifying the schedule as prepared 
by the Custodian and directing payment, if any be found due, 
pursuant to the schedule as affirmed or modified and to the 
extent of the money from which, in accordance, with the — 
subsection (d) hereof, payment may be made. Pending the 
decision of the Court on such complaint for review, and | 
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pending final determination of any appeal from such decision, 

payment may be made only to an extent, if any, consistent 

with the contentions of all claimants for review." 

The Senate Report accompanying the adoption of Section 34 of the 
Act reads in part as follows: 

“The review is on the record of proceedings before the 
Custodian; but the Court may examine both the facts and law 
disclosed by such record and, in addition, may take addi- 
tional evidence if such evidence was offered to and excluded 
by the Custodian or could not reasonably have been presented 
to him or was not available to him. It is the Committee's 
belief that the suggested procedure represents an appropriate 
balance between a complete trial de novo, on one hand, and 
finality of the Custodian's determination of fact (if supported 
by evidence) on the other." S. Report 1938, 79th Cong. 2nd 
Sess. (1946) 

The District Court in this case instead of following the fact finding 
procedure required by Congress treated the complaint for review as a 
matter involving the review of a finding by the National Labor Relations 
Board or Federal Communications Commission before a one man Court 
of Appeals. This was not the intention of Congress. As can be seen from 
Section 34 (f), Congress designated the District Court as the appropriate 
forum precisely because the District Court is a fact-finding rather than 
an appellate body. The proceedings under Section 34 (f) are not to be an 
appellate review restricted to the administrative record but an independ- 
ent proceeding with the taking of evidence when proper. The District 
Court is obligated, under Section 34 (f),to review the facts as well as the 
law. Where the lower Court rubberstamps the Custodian and fails to 
make an independent review of the facts the Congressional intention is 
thwarted. 


As was illustrated above, the District Court refused to review the 
facts, contenting itself instead with a recital that "There is no genuine 
issue as to any material fact in this case." This is not the independent 
review intended by Congress. The Congressional mandate is not carried 
out, under facts like those in the instant case, by the use of summary 


judgment. 
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E. The Court Ignored the Claimants’ Proffers of 
Additional Evidence. 

As noted, Section 34 (f) expressly provides the taking of additional 
testimony. The claimants argued below that they wished to present addi- 
tional testimony on the questions of (1) whether a rate of exchange 
existed on the breach date and (2) the nature and intent of the bank's 
representations and the claimants’ reliance thereon. The lower Court 
allowed summary judgment without any reference whatsoever to this 
proffer. No disposition whatsoever was made of this request and the 
lower Court totally ignored the fact that such proffers had been made. 


The severe prejudice to the claimants from this erroneous ruling 
is glaringly apparent when one considers the manner in which these issues 
were decided upon by the Custodian. Both points were encompassed in 
pre-hearing stipulations entered by counsel for the claimants and counsel 
for the Office of Alien Property. (JA 58) Neither point was actively 
contested at the hearing, both parties proceeding on the assumption that 
these questions had been resolved by the written stipulations. On excep- 
tions to the decision of the Hearing Examiner, who had found in favor of 
the claimants on these points, the Office of Alien Property argued a 
failure of the quantum proof (1) that there was a rate of exchange on the 
breach date, and (2) that the Office of Alien Property was estopped to 
deny that the obligations were payable in the United States as well as 
Japan. Both contentions were decided adversely to the claimants by the 
Custodian. The Custodian himself referred to the stipulation of counsel 
in order to show that the rate of exchange of 361.55 yen to the dollar was 
the post-war rate of exchange. (Custodian, p. 21, JA 90) That very 
stipulation included an agreement that the pre-war rate was 23.4 cents 
to the yen. : 


Thus the Custodian’s finding that no rate of exchange between dol- 
lars and yen existed after July 25, 1941 was in direct conflict with the 
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finding of the Hearing Examiner and with the very stipulation he himself 
relied upon; see Hearing Examiner, p. 18 (JA 110). 
“that by stipulation of counsel the pre-war rate of exchange 

gave the yen a dollar value of 23.4 cents each." 

Plaintiffs, when confronted by the refusal of the Custodian to honor 
the stipulations of his staff and his apparent misunderstanding of the 
effect of freezing controls informed the District Court of their desire to 
offer additional evidence to show a rate of exchange. That evidence 
would have shown, inter alia, that transactions involving yen and dollars 
were permitted under licensing procedures set up under Executive Order 
No. 8389, as amended, and that such transactions did in fact occur. 
Furthermore, they proposed to show that the Federal Reserve Bank 
reported an exchange rate for more than a month after the freezing date. 
This was solid evidence that many transactions involving dollars and 
Japanese yen were taking place. The claimants proposed by this and 
other testimony to prove the actual rate of exchange. 


Furthermore, the claimants offered to introduce additional testi- 
mony on (1) the oral and written representations concerning payment in 
the United States by the bank's officials and (2) the reliance upon these 
statements by the claimants. Another stipulation had been entered into 
on this question but here again the Custodian refused to honor the stipula- 
tion. (Custodian, p. 4, JA 67) He found the evidence of reliance and 
representations making an estoppel insufficient. (JA 84) The claimants 
proposed to remedy this alleged insufficiency of evidence by the intro- 
duction of additional evidence in the District Court. The claimants noted 
especially to the District Court that the hearing before the Examiner had 
been postulated on (1) the understanding that the evidence adduced applied 
to both Sumitomo, the claims here in controversy, and to Yokohama ~ 
Specie Bank, another bank operating in precisely the same manner, and 
(2) that the actions were class actions and that under the stipulation 
there was no necessity for the claimants individually to show separate 
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estoppels. These understandings on the question of estoppel were totally 
ignored by the Custodian. However, the claimants had abundant evidence 
on the representations by the bank officials which they offered to the 
District Court. This proffer was ignored. : 


The evidence sought to be introduced went to credibility of the 
bank's officials and of the claimants. Summary judgment is particularly 
inappropriate where there are issues of credibility involved. In the 
instant case, there are, inter alia, crucial factual questions as to the 
nature of oral representations made by bank officials to the depositors. 
That a Court is not justified in rejecting proffered testimony on the 
issues of credibility, see Whitaker v. Coleman, 115 F.2d 305, 306 (5th 
Cir. 1940), 

"To proceed to summary judgment it is not sufficient then | 

that the judge may not credit testimony proffered on a 

tendered issue. It must appear there is no substantial evi- 

dence on it, that is, either that the tendered evidence is in 

its nature too incredible to be accepted by reasonable 


minds, or that conceding its truth it is without legal 
probative force." 


Judge Hutchison's formulation has been quoted and applied by this 
Court in Miller v. Miller, 74 U.S. App. D.C. 216, 122 F.2d 209, 212 (1941). 


The reliance placed by the claimants on the stipulations by the 
attorneys for the Office of Alien Property proved misguided. However, 
the claimants had other competent evidence to support their contentions. 
They attempted to correct their misplaced reliance on the stipulations in 
the lower Court by the introduction of this additional evidence pursuant 
to Section 34 (f). However, these proffers were totally ignored in clear 
and explicit violation of the statutory mandate and of traditional summary 
judgment practice. On this ground alone, the case must be remanded to: 
the District Court with instructions to allow the claimants to introduce 
additional evidence as is their right under Section 34 (f) of the Trading 
With the Enemy. Act. 
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F. The Court Ignored the Supreme Court's Decision 
in the Kennedy Case. 


Plaintiffs urged the Court to review the Complaint as contemplated 
by Congress by examining the record consisting of more than 1000 pages 
of testimony and several hundred exhibits. In this connection plaintiffs 
specified the findings of fact which were not in controversy while pointing 
out findings which were controverted. The plaintiffs urged the Court not 
to grant the motion for summary judgment for the reasons stated by 
Justice Jackson in the case of Kennedy v. Silas Mason Co., 334 U. S. 249: 


The hearing of contentions as to disputed fact, the sorting of 
documents to select relevant provisions, ascertain their 
ultimate form and meaning in the case, the practical con- 
struction put on them by the parties and reduction of the 
mass of conflicting contentions as to fact and inference from 
facts, is a task primarily for a Court of one judge, not for a 
Court of nine. 


Wwe do not hold that in the form the controversy took in the 
District Court that tribunal lacked power or justification 
for applying the summary judgment procedure. But sum- 
mary procedures, however salutary where issues are clear- 
cut and simple, present a treacherous record for deciding 
issues of far-flung import, on which this Court should draw 
inferences with caution from complicated courses of legis- 
lation, contracting and practice. 


"We consider it the part of good judicial administration to 
withhold decision of the ultimate questions involved in this 
case until this or another record shall present a more solid 
basis of findings based on litigation or on a comprehensive 
statement of agreed facts. While we might be able, on the 
present record, to reach a conclusion that would decide the 
case, it might well be found later to be lacking in the 
thoroughness that should precede judgment of this impor- 
tance and which it is the purpose of the judicial process to 
provide." 


See also Arenas v. United States, 322 U.S. 419, 64 S. Ct. 1090, 88 
L. Ed. 1368 (1944); Eccles v. Peoples Bank of Lakewood Village, Cal., 
333 U.S. 426, 68 S. Ct. 641, 92 L. Ed. 784 (1948); Syracuse Broadcasting 
Corp. v. Newhouse, 236 F.2d 522 (2d Cir. 1956). 
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Summary judgment was a poor method of deciding this case. The 
case was not 2 clear-cut one with sharply defined issues. Rather, it was. 
a confused proceeding involving issues of great importance to over 1100 
persons and the disposition of close to one million dollars. Furthermore, 
the decision of these claims will probably govern the rights of 1817 
claimants, who have asserted claims aggregating $10,265,/653.74 : against 
a fund of about 14 million dollars in a separate case, now pending in the 
District Court, involving the depositors of the Yokohama Specie Bank. 
Abe, et al. v. Kennedy, C.A. No. 2529-61. 7 


The case had been decided adversely to the claimants on issues they 
and the Hearing Examiner believed eliminated from the controversy by a 
written stipulation. The mere fact that the findings of the Custodian: 
totally reversed those of the Hearing Examiner who had seen and heard 
the witnesses is proof of the difficulty and complexity of the factual issues 


in the case. 


In view of the great importance of the issues in this case, the several 
million dollars involved, the disastrous results to the claimants. of the 
Custodian's decision, the unjust enrichment of the United States as a result 
thereof, and the novelty and importance of the issues involved, a full scale 
trial should have been held; the claimants should have been given full 
opportunity to offer additional testimony, as specifically: see in the 
Trading With the Enemy Act. 


The Kennedy case stands for the salutary proposition that where 
issues of great importance and complexity are involved, summary judg- 
ment should be denied. Professor Moore approves of this principle. At 
$3 Moore's Practice, p. 2169, he notes: 

"Certainly the doctrine of the Kennedy case is a salutary 

one and departure from it is apt to lead to a summary 

adjudication that does justice neither to the legal issues 


involved nor to the party against whom the judgment is 
rendered." 
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Here is a textbook illustration of a summary adjudication that 
"does justice neither to the legal issues involved nor to the (1100 claim- 
ants) against whom the judgment is rendered." This Court is presented 
an appeal with over 2000 pages of testimony and exhibits with no guide- 
line whatsoever by the designated trier of fact. The only clue to the Dis- 
trict Court's ruling are the "Findings of Fact" signed without alteration 
or amendment in a matter of hours after submission by the Custodian 
and demonstrably erroneous in major particulars. 


G. The District Court Did Not Review the Evidence 
Supporting the Findings of the Hearing Examiner. 

As noted on page 12,supra, the Hearing Examiner made specific 
findings concerning (1) the terms of the contract, (2) the acts and repre- 
sentations of the bank officials, (3) the understandings of the parties and 
(4) the actual rate of exchange. Although these findings were supported 
by substantial evidence in the record, the District Court stated, without 


elaboration, that "there is no genuine issue as to any material fact in 
this case." The District Court ignored the requirement that all doubts 
must be resolved against summary judgment, and ignored the require- 


ment that material conflicts cannot be decided on summary judgment and 
ignored the substantial evidence supporting the Hearing Examiner's 
findings. The District Court completely failed to review the evidence 
and failed to make the independent appraisal of that evidence required 
under the Trading With the Enemy Act. 


The material factual conflicts were far from being "too incredible 
to be accepted by reasonable minds." They were substantial and were in 
fact accepted by the Hearing Examiner whose findings had considerable 
support in the record. 
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1. The Evidence that Parties Understood the Claims 
Were Payable in the United States. 0 

Thus S. Kimura testified he was 80 years of age (JA 38), that he 
had for 30 years acted as agent, counselor and interpreter for Japanese 
people dealing with Americans (JA 39), that after the war he had occasion 
to assist and talk to 1500 Japanese persons (JA 41) who filed claims with 
the Office of Alien Property based upon documents issued by the Ameri- 
can branches of Yokohama Specie Bank and Sumitomo Bank, Ltd. : (JA 41). 
That 90% of the claimants were old people, on the average of 55 to 60 
years of age in 1955 (JA 40), most of whom did not speak English. 
Japanese able to speak English, deposited their funds in American banks 
(JA 40). 20% of the claimants were farmers and about 50% laborers, the 
balance business men, hotel keepers, etc., most of whom were poor 
(JA 40). 


Kimura stated that all the 1500 people he talked to told him that 
the bank had stated that their deposits could be repaid here in the United 
States and also in Japan any time they wanted payment (JA 41). 


Kimura testified that he had executed the affidavit identified as 
Claimants’ Exhibit No. 20 and that the English translations of documents 
therein contained were correct except the word "KONO" on pages 30 and 
31 (JA 41). 


Takeshi Ikeda, a depositor, testified at the Hearing that he ‘had been 
repaid dollars by the American branch (JA 29). When asked how he knew 
he could get dollars from the branch he replied: "Well, I think + it says 
on the papers. I mean, about people, any time you cash it in in dollars, 
see? That is why I saved for it." (JA 31) When the question was 
repeated, he answered: "Well, that I don't know I was young and I don't 
pay no attention about those. I think I must have heard from somebody 
and I cashed it in." (JA 31-32) 


On cross-examination the same witness in response to the ques- 
tion: "Mr. Ikeda, when you made an application by mail to the Sumitomo 
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Bank for a yen certificate of deposit did you indicate what bank you 
wanted that yen certificate to be on?" replied,"Sumitomo Bank in San 
Francisco" (JA 32). 


Further cross-examination of the witness developed the fact that 
he was not concerned with the legalistic overtones of the receipt so long 
as he could cash it in the United States: 

Q. And when you sent yous.dollars in, you asked for a 
yen certificate of deposit ? 
A. Yes. 


Q. And when you received it, you received what you 
asked for ? 


A. Well, I didn't ask for so much. I didn't know how 
much the rate was, so I just put it in savings. 


Q. And told them to issue you a yen certificate for the 
amount of money that you had sent in? 


A. Yes. 
Q. And you never read it after you got it? 
A. No, I haven't seen it either. 


Q. And if it said payable in Japan, you didn't read it 
and you didn't know about it? 


A. Well, that, I heard about you could cash it in the 
United States so I didn't pay no attention. 


Q. I know, but if your certificate said it was payable 
in a bank in Japan, you didn't read it? 


A. No, I didn't read it. 
Q. And you were not concerned about it? 
A. No. (JA 33-34) 


Sekizo Yoshikawa testified that he had withdrawn dollars from the 
Los Angeles branch of the Sumitomo bank on a receipt about 1937. That 
he took the certificate of receipt to the Los Angeles branch of the Sumi- 


tomo bank, signed it and delivered it and was immediately given dollars 
(JA 35). 
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On January 4, 1936, the San Francisco branch of Sumitomo Bank, 
Ltd. forwarded to Shinichi Ikeda, a receipt acknowledging the deposit of 
$1,000.00 expressed in terms of yen. Accompanying the receipt was a 
letter informing Ikeda that the branch would repay in American money. 
(Claimants' Exhibit No. 20, JA 126). 


Perhaps the most convincing evidence before the Hearing Examiner 
was a circular that the Los Angeles branch of the Sumitomo Bank issued 
to prospective depositors where it offered to accept funds which would 
be carried as deposits of a bank located in Japan; and for which the Los 
Angeles branch promised to re rincipal and interest at maturi 
The letter noted that such arrangement was designed only for persons 
living abroad, and should any utilizing the system return to Japan the 


deposit would be changed to a "home deposit.” (Pages 49-50, Claimants’ 
Exhibit No. 20, JA 122-124)3 


The Hearing Examiner who took the testimony and saw the wit- 
nesses, including representatives of the Sumitomo Bank, concluded on 
the basis of this and other testimony that by a practical interpretation of 
the contract or by an estoppel because of the repeated representations of 
bank representatives, the deposits were payable in the United States. 
The receipts on their face do not indicate otherwise. The receipt, a 
printed document, the face thereof in Japanese, with blanks (Page 10, 
Claimants’ Exhibit No. 20, JA 114-15) has been translated to read as 
follows: 


vA circular was also distributed by the Yokohama Specie Banks (Claimants' 
Exhibit 20, p. 40, JA 122a-b), and their tellers also told the depositors that the 
claims were payable in the United States. (Vol. I, p. 44, 65, 78, JA 36, Si, 38). 
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"foreign Term No. 
CERTIFICATE 


1. Amount 


The above amount, deposited for remittance under the following conditions is 
hereby accepted, and the deposit certificate will be sent to you from the Japanese 
bank to which this deposit is to be made. 


Remittance condition: 


1. Name of bank in Japan:(to which the remittance is to be made) 
2. Kind of deposit: Foreign term deposit. 
3. Rate of interest at present. 


P.S. This receipt shall not be sold, assigned nor mortgaged. 
Year Month Day 


The Sumitomo Bank, Ltd. 
Los Angeles Branch 


Manager's Agent. 
Mr. (name of depositor) 


ea 
On the back of the receipt was the following: 


We have received the above amount of money which we will remit for you 
in accordance with the condition written below. The deposit certificate will be 
sent to you from Japan. This is merely a receipt and is not negotiable. 


Particulars of remittance:- 
1. To what bank in Japan 
2. Term 


THE SUMITOMO BANK, LTD. 
LOS ANGELES BRANCH 


Payee . ESIC Te Oe 
(Please sign both in English and Japanese. If the specimen of seal has been filed 


with the bank, please affix to seal) 
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It was the American branch who received dollars from the deposi- 
tors. (JA 32, 34, 35, 37, 96). It was the American branch who translated 
dollars to'yen. . . (Hearing Examiner's finding No. 5, JA 96) It was the 
American branch who signed the receipt and dealt with the depositor. 


Nowhere does the receipt indicate that payment would be made 
only by the parent. The deposit was in the "Sumitomo Bank.” Payment 
to be meaningful to the depositor who lived in a dollar economy had to be 
in dollars and this both the bank and depositor understood. Consequently, 
the American branch, upon demand of the depositor, always paid in dol- 
lars upon surrender of the receipt or certificate, the amount thereof 
being determined by translating yen back into dollars. - ) 


This then was the evidence before the Hearing Examiner showing 
(1) that bank officials stated orally, and in writing, that the deposits were 
payable in the United States, (2) that depositors requesting payment in 
the United States were always paid immediately and (3) that the documents 
did not indicate that the deposits were not payable in the United States. 
On this record, the Hearing Examiner made explicit factual findings in 
the claimants’ favor. This evidence was disregarded by the Custodian 
who made completely antithetical findings of fact against the claimants. 


Yet this crucial evidence in support of the findings of the Hearing 
Examiner and strongly contradicting the findings of the Custodian was 
totally ignored by the District Court. The District Court stated only that 
"There is no genuine issue of material fact." With the findings of the 
Hearing Examiner so strongly backed in the record, the District Court's 
statement cannot be justified on the grounds that the evidence in support 
of the claimants’ contentions was "too incredible to be accepted by 


reasonable minds." Dewey v. Clark, supra. 
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2. The Bank Records Showed That the Deposits Were 
Considered Payable in the United States. 


Another vital issue in this case, ignored by the District Court 
which stated there was no factual issue is the existence of the records 
of the American banks treating the claimants as depositors. In other 
words, when each claimant made his deposit of dollars in an American 
bank, that bank made an entry on its records showing that the claimant 
was 2 depositor, computed interest regularly and kept those records 
current so as to permit immediate payment on demand. (JA 44 through 
51) This fact is of course wholly inconsistent with the finding that the 


claimants were depositors of a bank in Japan only. 


Further, no reference is made to the fact that the interest payable 
to the claimants was paid without deduction of any Japanese taxes. 
(Claims Branch Ex. Z, pages 54, 55, 56, JA 145-146) The record shows 
that, if the claimants were in fact depositors in a Japanese bank, certain 
Japanese taxes would have to be deducted from their interest payments. 
No such taxes were ever deducted, a fact consistent only with their being 
depositors of the American bank. (Claims Branch Exhibit Z, pages 54- 
56, JA 145-146) 


Nor was there any contract by the depositor with the Japanese bank 
with which he allegedly had a deposit. All contacts were with the Ameri- 


can branches. 


Although it was stated specifically on the receipt that a "deposit 
certificate" would be sent from Japan to the depositor, such was never 
sent except upon separate and specific demand, a very infrequent occur- 
rence. (Claims Branch Exhibit Z, 2A, JA 153) 


Deposits in America were automatically renewed but not so deposits 
made in Japan. (JA 147-153) In respect to deposits in Japan it was in- 
cumbent upon the depositor to go to the bank every six months and have 
his certificate renewed, otherwise the account would no longer draw 
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interest. With respect to deposits made in branches in America the re- 
newal was automatic notwithstanding the term thereof. (JA 153) | 


While it is admitted that a depositor in a branch in America could 
always be paid by that branch anytime he presented his certificate or re- 
ceipt, this was not true if he elected to be paid in Japan. If, for example, 
the depositor after having made a deposit in a branch in California flew 
immediately to Japan arriving there before three weeks had elapsed he 
could not cash or exchange his receipt at the bank in Japan. (JA 49-136) 


This evidence strongly controverts the Custodian’s findings of fact. 
It demolishes the District Court's holding that there is no issue of fact as 
to the terms of the contract. , 


3. The Evidence that there Was a Rate of Exchange 


The Court held that no genuine issue existed as to ar there 
was a rate of exchange on December 8, 1941. 


At the hearing, both the claimants and the Office of Alien Property 
had assumed that there was a rate of exchange on that date. (Hearing Ex- 
aminer's Decision page 18, JA 110). The Hearing Examiner in finding as 
a fact that the rate was .234 dollars to the yen noted that the parties had 
stipulated the pre-war rate and it was undisputed that this rate continued 
to December 8, 1941. (Hearing Examiner, p. 18, JA 110) As noted, see 
page 20, supra, this stipulation was ignored by the Custodian and the 
claimants’ proffer of additional testimony rejected by the District Court. 
However, even the administrative record shows sufficient — of a 
bona fide conflict on this crucial factual issue. 


The only direct evidence in this case on the question as to whether 
there was at 9 A.M. Pacific Time on December 8, 1941, a rate of exchange 
between dollars and yen was presented by plaintiff and was not disputed by 
Defendant. A Financial Institution in Switzerland reported that in trans- 
actions involving yen and dollars on December 8, 1941, the ratio between 
the two currencies was such as to give the yen a dollar value of 3 23. 4 cents 
each (Claimants' Exhibit 36, JA 132). 
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At the Hearing Claimants also offered in evidence General Order 
No. 30 of the Office of Alien Property and the Hearing Examiner stated 
he would take judicial notice of said Order. (Transcript Vol. IX page 130, 
JA 56-57). The order issued by the Office of Alien Property on March 9, 
1944 and revoked December 19, 1952 reads in part as follows: 


§ 503.30 General Order No. 30 


(a) That for the purpose and solely for the purposes 
of discharging claims and rights of foreign countries and 
nationals thereof against citizens and residents of the 
United States which by contract or agreement made or en- 
tered into by the parties prior to vesting are dischargeable 
by payment in monetary units of certain enemy countries 
and which have heretofore been or shall hereafter be vested 
by the undersigned, the equivalent of the monetary units of 
such enemy countries shall be computed as follows: 

* * * * * * 5 
(2) Japanese Yen at twenty three and four tenths (23.4) 


cents United States currency, each 
* * * ar * * * 


Executed at Washington, D.C. on March 9, 1944. 


signed) Leo T. Crowle 
[Official Leo T. Crowley 


Seal] Alien Property Custodian 

Surely if the Office of Alien Property established the value of yen at 
23.4 cents on March 9, 1944, for the collection of debts it would seem that 
it would be equitable to apply the same rate for December 8, 1941, when 


there still were reported transactions giving yen a dollar value of 23.4 
cents each. 


In 1947 more than 5 years after December 8, 1941, the Office of 
Alien Property asserted a claim for dollars based on a Sumitomo Bank re- 
ceipts, such as we have in this case, in which that office computed the 
dollar value of the claim at the rate of 23.4 cents per yen. (Claimants' 
Exhibit No. 37, JA 57). The Hearing Examiner agreed to: 

“take judicial notice of the fact that that claim was filed by an 
employee of the Office of Alien Property and that, since it 

dealt with an obligation stated in a foreign currency, he was 


duty bound to observe the provisions of General Order No. 30 
which were then in effect." (JA 57) 


33 


The claim above referred to was based upon a vested: Sumitomo re- 
ceipt which was apparently owned by an enemy national. If the Office of 
Alien Property standing in the shoes of an enemy National can assert a 
claim based upon the same type of obligation as plaintiffs and ask for dol- 
lars at the rate of 23.4 cents per year yen, then in all fairness and equity 

a qualified non-enemy national or citizen of the United States should have 
the same right. | 


An examination of a table of exchange values accepted ee Cannel 
for the Office of Alien Property, will disclose that beginning with Decem- 
ber 1939 through the month of August, 1941, the dollar value of Japanese 
yen varied from a high of .23441 and a low of .23431 cents each. (JA 43- 
44) This variation: amounts to 1/100th cent per yen, less than a nickel 
of $100.00. The table also shows that the rate remained constant at 
.28431 from October 1940 through August 1941. From this one can cor- 
rectly assume that the freezing of Japanese funds on July 26, 1941 did not 
in any manner affect the dollar value of the Japanese yen. It was not 
assumed that the pre-war rate between yen and dollars survived the out- 
break of war on December 7, 1941, the undisputed evidence shows that the 
pre-war rate between dollars and yen remained the same on December 8, 
1941. 


It was the belief of plaintiffs that the Office of Alien Property in 
view of the stipulation above referred to did not dispute the existence of a 
pre-war rate of exchange giving the yen a value of 23.4 cents. Moreover, 
there was substantial evidence supporting this finding by the Hearing Ex- 
aminer. There is not a shred of evidence supporting that Custodian’ 8 
directly antithetical finding that there was no rate of exchange on Decem- 
ber 8, 1941. How can the District Court then state, "There is no eae 
issue as to any material fact." 


H. Conclusion 


Not one reference is made by the Court to the findings of fact by the 
Hearing Examiner. These findings of fact were directly opposite to those 
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of the Custodian. They were strongly supported by the evidence. The 

Hearing Examiner, who alone saw and heard the witnesses, in fact decided 
the issues noted above totally in the claimants' favor. The analysis of the 
evidence set forth in pp. 25, et seq., Supra, proves conclusively that there 


were issues of fact. 


Furthermore, the claimants proposed, as was their statutory right, 
to offer additional evidence in the hearing before the District Court. That 
offer of additional testimony was never considered and the claimants were 
denied the full hearing provided by Section 34(f). Instead the District Court 
totally disregarded its obligation to independently assess the facts, con- 
tenting itself with a statement that there was no genuine factual dispute. 


The result reached in this case is a travesty. On a question impor- 
tant because of (1) the numbers of persons affected and (2) the large amounts 
of money involved, the claimants have been subjected to a summary adjudi- 
cation and robbed even of a statement by the District Court of its analysis 
of the case. For the 1,100 American residents of Japanese ancestry whose 
rights are at stake here, the "Equitable administration" of debt claims 
guaranteed them by the Congress is a nullity. 


Il. THERE IS NO SOLELY LEGAL REASON FOR 
DISPOSITION OF THE CLAIMS BY SUMMARY 
JUDGMENT 


A. Introduction 


The resolution of the factual issues set forth above are dispositive 
of this case. No independent, solely legal reason exists for denial of the 
appellants’ claims. If the factual issues discussed above are decided in 
the claimants’ favor, they will clearly be entitled under the "Breach day" 
rule of Hicks v. Guiness, 269 U.S. 71, 70 L.ed. 168 (1925) (JA 107) to pay- 
ment at the pre-war rate of 23.4 cents per yen. 


However, because he felt there were no material issues of fact in- 
volved, the District Court held that the "Judgment Day" rule applied and 
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that the claimants could recover only at the rate of exchange on the date 
the claims were allowed, 361.55 yen to a dollar. (Conclusion of law No. 4, 
JA 16) sce 


Furthermore, since he felt that no factual issue existed as to whe- 
ther there was a rate of exchange on December 8, 1941, the Court concluded 
that the applicable authority dictated that even under the "Breach Day" 
rule, the post-war rate of exchange applied. (Conclusion of law Ho. 5, 

JA 16) 


The District Court's refusal to consider the facts thus dictated his 
conclusions of law. Those conclusions are totally inapplicable to the facts 
of this case. It must of course be noted that in deciding questions of law 
on a motion for summary judgment, the District Court is obligated to con- 
sider all questions of fact as being concluded in the opposer's favor. 


B. The Custom and Usage of the Parties Rendered the 
Receipts Payable in the United States 

Assuming that claimants' contentions as to the facts are correct and 

that (1) the District Court, on a proper review under the Act, finds that 
payment in dollars on demand was a term of the contract, (2) both parties 

understood that the bank was obligated to make payment in the United 
States and (3) by oral and written representations the bank officials had 
led the depositors to believe that they had a right to payment in the United 
States in dollars at any time on demand, then the legal position of the ap- 
pellants is clearly correct. | 


The Hearing Examiner found all these factual issues in cavor of the 
appellants. He then concluded that the banks were bound to pay in dollars 
in the United States upon demand. (Hearing Examiner's decision, p. 12, 
JA 103) That legal conclusion on those facts is clearly dictated under 
California law which the parties agree is the applicable law. 
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1. There was a Practical Interpretation that the Receipts 
Were Payable in the United States 

The California cases hold that the strongest evidence in the inter- 
pretation of a contract is the practical interpretation of that contract by 
the parties. Thus it has been held that". ..a construction given the 
contract by the acts and conduct of the parties before any controversy 
has arisen as to its meaning is entitled to a great weight and will, when 
reasonable, be adopted and enforced by the Court.” Diebold, Inc. v. State 
Board of Equalization, 168 CA 2d 628, 336 P. 2d 650 (1959); Cicinelli v. 
Iwasaki, 170 CA 2d 58, 338 P. 2d 1005 (1959); Universal Sales Corp. v. 
California Press Mfg. Co., 20 Cal. 2d 751, 761, 128 P. 2d 665 (1942); 
Thermalito IRR. District v. Cal. Water Service Co., 108 CA 2d 329, 341, 
239 P. 2d 109 (1951); 3 Corbin, Contracts, $558. 


Here the parties by long practice clearly interpreted their agree- 
ment to provide for payment in dollars in the United States on demand, 
and that interpretation is the best evidence of their intention in contracting. 


Such evidence could not be ignored by the Office of Alien Property's 
belated claim that the parol evidence rule applied since the receipts (1) were 
completely unambiguous as to whether there was to be payment in the 
United States and (2) the receipts are totally integrated contracts and 
therefore are not subject to the parol evidence rule. 


The receipts are set out at p. 28, supra. Nowhere on the face of 
the receipts do they state that they are payable only in Japan. Obviously, 
the receipts are ambiguous on the point here in issue. 


Furthermore, the California cases are explicit in holding that a re- 
ceipt is not such a wholly, integrated document to preclude reference to 
parol evidence. Carpenter v. Markham, 172 Cal. 112, 155 Pac. 644 (1918); 
Greer v. Los Angeles Athletic Club, 258 Pac. 155, 84 Cal. App. 272 (1927); 
Short v. Orland Oil Syndicate, 84 P. 2d 324, 29 CA 2d 326 (1938). The re- 
ceipt in question clearly was not intended to encompass all the understand- 
ings of the parties and parol evidence is therefore admissible. 
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2. The Bank Officials Were Estopped to Deny Their 
Obligation to Pay on Demand in the United States 
Even assuming that the receipts were not payable in the United 
States as a matter of contract, the bank officials had created an estoppel 
through their oral and written representations that the claims were pay- 
able in the United States. California law recognizes both (1) equitable es- 
toppel* and (2) promissory estoppel.® 


These representations by the bank officials were made both before 
and after the depositors made their deposits and operated to lull the de- 
positors into a false sense of security concerning their deposits. The tes- 
timony of the depositors showed that they relied on the understandings 
promoted by the banks. See p. 25, et seq., supra; Hearing Examiner, 

p. 12, JA 103). 


Cc. The "Breach Day" Rule Applied | 


The Hearing Examiner found that the deposit receipts were payable 
on demand in dollars at the current rate of exchange. He further concluded 
that the date of demand was December 8, 1941. On such facts, the amount 
of the claimants' recovery was easily determined since in an action or 
proceeding to enforce an obligation expressed in a foreign currency, where 
the liability of the debtor was created by the law of the forum, the foreign 


4 The doctrine of equitable estoppel is contained in the California Code of Civil 
Procedure §1962 (3) which provides that when a party, by his own declaration, act, 
or omission, has intentionally and deliberately led another to believe a particular 
thing to be true and to act on such belief, he cannot, in any litigation arising out of 
such declaration, act or omission, be permitted to falsify it. 18 Cal. dar. 2d estop- 
pel §2. The Ninth Circuit Court of Appeals has stated that ". . . the California 
courts have usually been most liberal in establishing an estoppel when they find 
it necessary to do justice." Traders and General Insurance Co. v. Champ, 225 
F. = 802 (Sth Cir., 1955). 


5 California also recognizes the doctrine of promissory estoppel, "that a@ prom- 
ise which the promisor should reasonably expect to induce action or forbearance of 
a definite and substantial character on the part of the promise and which does in- 
duce such action is binding if injustice can be avoided only by enforcement of the 
promise... ." 18 Cal. Jur. 2d Estoppel §7, p. 407; West v. Hunt Foods, Inc., 

101 CA 2d 597, 225 P. 2d 978; Wade v. Markwell & Co., 118 CA 2d 410, 258 P. 2d 
497 (1953); Hunter v. Sparling, 87 CA 2d 711, 197 P. 2d 807 (1948). 
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money is valued as of the day of the breach of the obligation. The Verdi, 
268 Fed. 908 (S.D. N.Y. 1920); Hicks v. Guinness, 269 U.S. 71 (1925), 70 

L. ed. 168; Sutherland v. Mayer, 271 U.S. 272, 2 L. ed. 943, 46 S. Ct. 538 
(1926); Deutsche Bank v. Humphrey, 272 U.S. 517 (1926); Zimmerman v. 

Sutherland, 274 U.S. (1927); Hughes Tool Co. v. United Artists Corp., 

279 app. Div. 417, 110 N.Y.S. 2d 383, 385 (1952). 


In Hicks v. Guinness, supra, a German firm was indebted to an 
American firm upon an account stated on December 31, 1916 for 1,079.35 
Marks, subject to a setoff of $35.35. The account was not paid before the 
outbreak of war, and the Alien Property Custodian had taken property of 
the German debtor, and the American creditor brought an action to recover 
what was due it as provided by the Trading with the Enemy Act of 1917. 
The Court applied the rate of exchange existing at the date of breach, say- 
ing per Justice Holmes: 

| | | When the contract was broken by a failure to pay, the 

American firm had a claim here, not for the debt, but, at 

its option, for damages in dollars. It no longer could be 

compelled to accept marks. It had a right to say to the 

debtors, You are too late to perform what you have prom- 


ised and we want the dollars to which we have a right by 
the law here in force..." 


D. The Court Erroneously Held That the Breach Day. 
Rule Does Not Change the Result 


Clearly under the facts argued by the appellants and found in their 
favor, the "Breach Day" rule applied. However, the District Court adopted 


an alternative holding of the Custodian that the case of Sutherland v. Mayer, 
supra, demanded that even if the "Breach Day" rule applied the claims 
still must be valued at 361.55 yen to the dollar. 


This conclusion too was based solely on a factual finding that there 
was no rate of exchange on December 8, 1941. The District Court after 
holding that there was no factual issue as to whether there was a rate of 
exchange, cited the case of Sutherland v. Mayer, 271 U.S. 272 (1926) and 
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International Silk Guild v. Rogers, 262 F. 2d 219 (1958) as requiring that 
a post-war rate be applied. 


Neither case is applicable to the present factual situation. Both the 
Sutherland and the International Silk Guild decisions are based “on cru- 
cial facts, absent in this case. 


The International Silk Guild case decided a very narrow question. 
It held that the post-war rate of exchange would govern the rights of a 
creditor against vested enemy property under the following set of facts: 


(1) The claim of the creditor was against "funds in (a Japanese 
company's) hands in Japan at the time of the vesting." | 

(2) The debt was payable by the debtor after breach only by means 
of a transfer of money from Japan to the United States. 


(3) Payment was impossible "because of the interruption of inter- 
course by reason of the war." 


(4) Settlement of the obligation was possible only when "commercial 


intercourse" was recreated after the end of the war. 
| 


This Court of Appeals held, because "intercourse and therefore 
settlement were impossible", that the post-war rate of exchange was the 
proper rate of exchange, and we can assume that, under such a set of 
facts, the decision of the Court can be supported. | 


But, in the case at bar, almost every fact is the exact oppiaite of 
of the facts set forth in the International Silk Guild case. 


1. The claim was not payable out of money in Japan, but was pay- 
able out of money in the United States banks. 


2. The claims of the claimants were not claims against companies 
in Japan but were claims against banks in the United States. 


8. Notransfer of any money was required from Japan to the United 
States to liquidate the debt to the claimants. 


40 


4. No “commercial intercourse" between Japan and the United 
States had any relevance to the payment of the debt by the banks in the 
United States to the claimants. 


5. The Record shows claimants were by long time custom paid - 
their deposits in the United States on demand without any reference to or 
any knowledge on the part of the bank in Japan. 


The key to the International Silk Guild case lies in two sentences in 
the opinion of the Court. They read (262 F. 2d at 244): 

"At the date of the vesting, however, Asahi Japan, we assume, 

could not make payment to the Guild because of the interrup- 

tion of intercourse by reason of the war." 

Secondly, in discussing the parallel case of Sutherland v. Mayer, 
the Court said (at page 225): 

"Here too intercourse, and therefore settlement, was impos- 

sible when the obligation arose." 

To read Silk Guild to hold as a matter of law as the District Court 
apparently did, that there was no rate of exchange between yen and dollars 
on December 8, 1941 is to do injustice to Judge Fahy's opinion. Clearly 
there is always a rate of exchange between two currencies, even during 
periods of war. What that rate of exchange is, is a factual question. The 
rate of exchange may be determined either (1) under the Brit ish method 
by reference to a neutral currency, e.g., Swiss francs or (2) by reference 
to an official Governmental ruling, e.g., General Order No. 30. It is, how- 
ever, a factual question. It cannot be argued that as a matter of law the 
failure of the Federal Reserve system to publish a rate of exchange means 
there is no rate of exchange. This is overly parochial and unrealistic be- 
cause the Federal Reserve system only quotes the current market. Its 
failure to publish does not mean that there is no exchange. 


The Government's present argument constitutes a repeal of the 
ancient rule of "what's sauce for the goose is sauce for the gander.” The 
Office of Alien Property by official governmental regulation in General 
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Order No. 30 decreed that all yen obligations seized in the United States 
must be valued at the rate of 23.4 cents per yen. That official govern- 
mental regulation was arrived at after extensive consultation with the 
Treasury Department as to the appropriate rate. (P.32,supra) However, 
now for purposes of defending claims, the Government is taking the posi- 
tion that there was no rate of exchange as a matter of law from December 
8, 1941 to 1949. Although this is an admirable manner to make a consid- 
erable profit, it hardly conforms to the Congressional injunction that the 
claims are to be “equitably administered." 


CONCLUSION 


There were no independent legal grounds for disposition of this case 


on summary judgment. As appellants have shown previously there were 
vital conflicts of fact that required decision. The appellants should have 
been granted (1) a full hearing on these factual disputes and (2) the oppor- 
tunity to present additional evidence. The District Court should have 
obeyed the Supreme Court's injunction that summary judgment should not 
be ordered in cases of great complexity and importance. The thousands 
of claimants should have received the full review granted to them by the 
Congress of the United States, not a hasty, ill-conceived es pro- 
ceeding. 

WHEREFORE, for the reasons stated, the appellants ask this Court 
to reverse the granting of summary judgment and remand this cause to 
the District Court for a full hearing on the facts and law. 
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TO SECTION 34(f) PROCEEDINGS . 


| 
| 

The argument asserted by appellee on page 10 of his brief that ques- 
tions relating to the validity of findings made by the Alien Property Cus- 
todian are questions of law that should be decided upon a motion for sum- 
mary judgment is without merit when basic material issues of fact are 
involved. Appellee cites in support of his contention the case of Midwest 
Farmers v. United States, 64 F. Supp. 91, wherein the question was wheth- 
er the findings were supported by substantial evidence. By appellee's own 


admission, the substantial evidence. rule is not involved in the instant case. 


2 


None of the cases cited by appellee involve Section 34 (f) of the Trading 
with the Enemy Act and the procedure Congress directed for claimants 
under Section 34 (f). 


The very quotation cited by the appellee indicates that the Midwest 
case applies only where " | |. the determination must be made from the 
administrative record filed with the Court ..." That is not so under Sec- 
tion 34 (f) where the claimant has the privilege of amplifying the record, 
and where Congress has specifically directed that the Court should re- 
view the facts as well as the law. Appellant's Brief, p. 18. 


Appellee argues (page 11 of his brief) that complaints for review 
under Section 34 of the Trading with the Enemy Act have been consistently 
heard and determined by the District Court on motions and cross motions 
for summary judgment, and cites a number of cases reported and unre- 
ported, including the International Silk Guild Case. No cross motion was 
filed in the instant case. On the contrary, appellants urged the District 
Court not to grant summary judgment because of the existence of crucial 
and material issues of fact. Appellants have consistently maintained that 
the facts are in strong dispute, and summary judgment is inappropriate 
under Section 34 (f). 


Appellee attempts to distinguish the case of Gusman v. McGrath, 
94 F. Supp. 724 (D.C. D.C. 1950) which holds that summary judgment is 
inappropriate to Section 34 (f) proceedings on the ground that "... there 
was no omission by the Alien Property Custodian to make findings on any 
material issue." No case is cited to support this ground of distinction, 
nor is there any support for sucha distinction in the Gusman case itself. 
Moreover, the Alien Property Custodian did omit crucial findings in the 
instant case. The Custodian's decision is based totally upon his conclu- 
sion that the parol evidence rule applied, and that therefore no reference 
to the testimony as to the understandings found by the Hearing Examiner 
was permitted (J.A. 76). That conclusion was based on a reading of yen 
certificates of deposit issued by an entirely different bank, the Yokohama 
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Specie Bank (J.A. 76). It is totally irrelevant to the receipts here in ques- 
tion which are not (1) certificates, and (2) obviously not integrated con- 
tracts. See Appellants Brief, p. 36. Thus there is a clear failure of the 
Custodian to make findings of fact on the understandings of the parties 

and their practical interpretation of the contract, a crucial failure indeed. 


It might be noted that the Appellee's Brief, quite justifiably, makes 
no attempt to support the Custodian's finding that the parol evidence rule 
bars all references to the understandings of the parties. The Brief writer 
contents himself with a statement that the receipt is “consistent” with the 
Custodian's finding. | 


I. SUMMARY JUDGMENT SHOULD NOT BE GRANTED 
WHERE THE RECORD IS CONFUSED 
Appellee on page 13 of his brief argues that Kennedy v. Silas Mason 
———— 

Co., 384 U.S. 249, does not apply to the subject case because here are- 
view is sought of a fully developed administrative record, including more 
than 1,000 pages of testimony taken before a Hearing Examiner, and sev- 
eral hundred exhibits. The fact remains that on this record containing 
documents requiring the ascertainment of their ultimate form and mean- 
ing, the practicable construction put on them by the parties and reduction 
of the mass of conflicting contentions as to fact and inference from facts 
is a task primarily for a District Court of one judge, not for a Court of 


nine. | 
| 
| 


The fact that there is an administrative record is completely mean- 
ingless since that record has never been reviewed except by the Hearing 
Examiner. The Custodian's findings do not include any citations to that 
record, nor are the findings of the District Court explicit. What is miss- 
ing in this case is the very thing missing in the Kennedy case, a carefully 
considered decision by the District Court, setting out the legal and factual 
issues and their resolution by the District Court. Here the District Court 


made no reference whatsoever to:a; most crucial issue in the case -- 
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whether the representations by the bank created an estoppel. Summary 
judgment is inappropriate with so confused a record. Compare Von Der 
Heydt v. Rogers, 102 U.S. App. D.C. 114, 251 F. 2d 17 (1958). 


Il, THE BREACH DATE RULE REQUIRES PAYMENT 
AT THE RATE OF 23.4 CENTS PER YEN 

On page 29 of Appellees’ brief it is alleged that both the Interna- 
tional Silk Guild case and the instant case relate to yen obligations of a 
Japanese business enterprise which could not be paid until commercial 
intercourse was resumed between Japan and the United States after the 
end of World War Il. The crucial fact is that in the instant case a8 op~ 
posed to International Silk Guild, payment could have been made without 
any reference whatsoever to Japan. 


if the American banks had been authorized by the Secretary of the 
Treasury to make payments on December 8, 1941 to receipt or certificate 
holders, there would not have been any need on the part of the American 
branches to refer to Japan before making payment. Commercial inter- 
course with Japan was unnecessary. Except for the fact that the Amer- 
ican branches, Japanese owned and controlled, had been blocked, the situ- 
ation on December 8, 1941, was the same as it had been for 25 years, an 
all-American contract, whereby depositors in America placed dollars on 
savings with American branches of a Japanese bank, with the understand- 
ing of all concerned that such savings would be repaid in dollars on de- 
mand in America. The surrender of the receipt or certificate to the branch 
of deposit was the only condition for payment in the United States. 


As appellants have previously shown, there was 2 rate of exchange 
on December 8, 1941, and that rate was 23.4 cents to the yen. December 
8, 1941, was the date of breach, and settlement between the banks and de- 
positors was possible on that date. Therefore, the claimants were entitled 
to recovery at that rate. 


The only evidence offered in support of the Custodian's decision that 
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there was no rate of exchange are the statistical tables of the Board of 
Governors of the Federal Reserve System. Appellees Brief, p. 32, The 
Federal Reserve Bank of New York quoted a rate through the month of 
August, 1941. As Appellants have previously noted, the reports of. the 
Board of Governors are only quotations of the going market. The failure 
to publish does not mean that there is no rate of exchange. 


IV. DIRECTOR'S FINDINGS WERE 
CLEARLY ERRONEOUS 


Assuming Arguendo that the Director's findings of fact and conclu- 
sions of law can only be set aside if shown to be clearly erroneous, the 
record shows that the crucial findings as to place of payment, representa- 
tions by the banks and the rate of exchange were clearly erroneous. 


The Appellee argues that the findings of the Custodian are supported 
in the record since "(t)he whole mechanism of the yen deposits shows that 
these yen deposits were made in the various Santon Branches and, as 
such, were payable only in Japan." 


There is no credible evidence to support this statement. The Appel- 
lee cites the unverified letter of Tokuo Morita, an officer of the Sumitomo 
Bank and the testimony of Naka Takazawa and K. Sawada, also connected 
with the bank as an officer and employee respectively. Naka Takazawa had 
no first-hand knowledge of the yen certificate of deposit procedure as it 
was operated in California, Washington or Hawaii prior to December 8, 

1941 (J.A. 145). K. Sawada, on direct examination, testified as to his per- 
sonal handling of the deposits prior to the war, but on cross-examination 
admitted that he was not employed by Sumitomo until 1943, — two years 
after the beginning of the war (J.A. 55). 


This biased testimony , disbelieved by the Hearing Examiner who 
heard and saw the witnesses, was accorded controlling weight by the Di- 
rector. His findings, based upon the testimony of such witnesses, is clear- 
ly erroneous when weighed against the plethora of evidence introduced by 
claimants. See Appellant's Brief, page 25. 
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The findings of the Alien Property Custodian cannot be supported 
on (1) an unverified letter from a bank official in Japan, That primary 
reliance for an administration finding may not be placed upon such unveri- 
fied documents by alleged officials, see McNeil v. Kennedy, U.S. App. D.C., 
No. 16,406; (2) the testimony of Sawada, who did not start working for the 
Bank until 1943, and obviously had no personal experience whatsoever with 
pre-war deposit transactions; and (3) the testimony of Takazawa, an eva- 


sive witness, who never worked in any of the Western branches, and had 
witnessed only three or four yen transactions. 


Simply stated, there is no believable evidence to support the Custodian. 


The Hearing Examiner who saw and heard the witnesses, many testi- 
fying through an interpreter, found the evidence compelling that it was the 
understanding of both depositors and representatives of the banks that the 
obligations were of the banks, that the obligations were payable in dollars 
in the United States on demand. The Director, who did not have the same 
advantage , found that evidence that Sumitomo depositors relied upon prom- 
ises to repay in dollars on demand in the United States was miniscule. 


S. Kimure testified that he had talked to 1,500 depositors and in re- 
sponse to the question whether they believed they could be paid in dollars 
in the United States on demand all had answered yes (J.A. 41). If any had 
answered “no,” it would have been incredible. Anyone who deposits money 
in a bank in America does so with the expectation of later being able to 
withdraw it, and the testimony of the claimants is wholly credible. 


The testimony was believed by the Hearing Examiner and preferred 
by him over that of the bank officials whose motives were suspect. The 
Appellee ignores the findings of theHearing Examiner refusing to accord 
them any weight whatsoever. This is in violation of the injunction of the 
Supreme Court in Universal Camera that such findings are entitled to the 
‘relevance that they reasonably comman ;" the very quotation pressed 
upon this Court by the Appellee. There is not a shred of evidence contra- 
dicting the findings of the Hearing Examiner on estoppel. 


While numerically not too many Sumitomo depositors testified on the 
question of estoppel of the banks to deny that promises had been made to 
repay depositors in dollars on demand, hundreds could have so testified. 
However, in the light of Kimura's testimony and the complete absence of 
any testimony by representatives or officials of the bank to the contrary, 
and the undisputed testimony that depositors were always promptly repaid 
on demand, it was not deemed necessary to parade witness after witness 


through the witness chair. 
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FEED APR 12 1963 


Wotbau OFealuens PETITION FOR REHEARING 
CLERK 


And now, this 12th day of April, 1963, appellants, by counsel, 
respectfully move the Court for a rehearing on this appeal and assign 


therefore the following reasons: 


(1) This Court, in its opinion of March 28, 1963, speciticall 
found (slip opinion page 10) that: 


"|, the contract between the Sumitomo claimants | 
and the Sumitomo group included an obligation on the _ 
part of the banks to redeem in dollars the outstanding yen 
receipts. There was established thus, in our view, an | 
obligation in the United States to pay American claimants 
in dollars, as well as the alternative obligation to honor 
the receipts in Japan had they been presented there." | 
(Emphasis added.) 


(2) This finding represented a complete victory for the appel- 
lants on the basic and fundamental issue on the appeal, and was a 
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reversal of the Director of the Office of Alien Property and of the Dis- 
trict Court on this issue. 


(3) Having thus sustained the appellants on the main issue, the 
only issue briefed and argued, this Court then proceeded (slip opinion 


pages 10 to 19) to dispose of the appeal on a second issue which had 


never been raised by either the appellants or the Government, which 
had never been briefed in either of the briefs filed, and which was not 
argued at the oral argument. 


(4) The Court adjudged that, conceding that the appellants had 
dollar obligations payable in the United States on demand, the amount 
of dollars to which the appellants were entitled should be computed on 
legal, not factual, grounds at the post-war rate of 361.55 yen to the 
dollar. 


(5) On this issue, the appellants (Main Brief, pages 31 to 33) had 
dealt with no legal issues but only with a question of fact, namely, was 
there or was there not a rate of exchange between yen and dollars on 


December 8, 1941. No other question of fact or law was raised, briefed 
or argued. 


(6) On this issue, the Government (Main Brief pages 27 to 32) 


similarly dealt only with the same question of fact, and with that ques- 


tion only. In fact, the Government went much farther, and conceded that, 
if the appellants had dollar claims payable in the United States, they 


were entitled to the December 8, 1941 rate of exchange, if one existed. 
The Government said (Main Brief, page 27): 


"Upon these assumptions (i.e. that appellants held 
dollar claims payable in the United States), under the 
above-cited cases, the yen obligations of Sumitomo to 
each appellant would be converted into dollars at the yen 
rate of exchange in effect on that day. But on that day, 


December 8, 1941, there was no rate of exc e between 
the yen and the dollar...” (Emphasis saded) 


3 


(7) Accordingly, appellants, in their reply brief, agreed with the 
Government's position that the only issue was one of fact: Was there 
or was there not a rate of exchange between yen and dollars on Decem- 
ber 8, 1941? | 


(8) At no time was it ever suggested during the administrative 


proceedings, in the District Court, in the Government's brief or at the 
oral argument in this Court, that the existence of a rate of exchange on 
December 8, 1941 was "immaterial" and that the appellants (even 

though the holders of dollar obligations) were not entitled to the Decem- 
ber 8, 1941 rate of exchange even if one existed, upon other and different 
legal grounds. This issue was never briefed by counsel for either the 
appellants or the Government, and never argued. 

(9) Yet this Court (slip opinion pages 13 to 19) decided this ap- 
peal against the appellants on exactly such a ground, with no oppor- 
tantly to the appellants to present either brief or oral argument on this 
basic issue, which now deprives these bank depositors of the more than 
$1,000,000 of their deposit claims. 

(10) This Court's decision (slip opinion pages 14 to 16) oe as 
the governing legal principle the following. Appellants held valid and 
binding obligations against Sumitomo payable in dollars in the United 
States, but the outbreak of the war "prevented" Sumitomo in the United 
States from paying the appellants in the United States in dollars which 
were in the United States, "postponed" the appellants’ rights to recover 
until the end of the war and furnished Sumitomo with an "adequate ex- 
cuse" for non-performance of its obligations on the morning af Decem- 

“per 8, 1941. This Court reached this conclusion upon several grounds: 


(a) The performance by the Bank would have involved 
"commercial intercourse" with the enemy. (Slip opinion 


page 16). 
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(b) The sequestration of the Bank's assets by the 
California banking authorities excused performance 
(slip opinion page 16). 


(c) The obligations in question did not mature until 
after the outbreak of war between the United States and 
Japan. (Slip opinion page 12.) 


(ad) The revocation of the Bank's previous "general 
license" made it powerless to perform its obligation. 
(Slip opinion page 14.) 


(e) The transactions in question were "foreign 


exchange" transactions. (Slip opinion page 19.) 


(11) If the appellants are given an opportunity to brief and argue 
these legal principles (an opportunity they have never had) they will 
hope to convince the Court on the following points: 


(a) The doctrine of "commercial intercourse" is 
wholly irrelevant here. First, because the act of a United 
States citizen or resident holding a dollar obligation pay- 
able at his bank in the United States, in walking into his 
bank and asking for his money across the teller's counter 
is not "commercial intercourse" with Japan. A transaction 
which can be fully consummated by both parties within the 
United States can never be "commercial intercourse" with 


the enemy. 


(b) Second, because Sutherland v. Mayer, upon which 


this Court's opinion so strongly relies (and which is quoted 
at slip opinion pages 13-14) prohibits only "intercourse... 
which would or might be to the advantage of the enemy,” 
and which requires some action outside the United States. 
It seems very clear that forcing an enemy to pay his debts 
in the United States to United States creditors in United 


5 


States dollars, which are already in this country, is greatly 
to the detriment of the enemy, and, in no manner to his : 
advantage, and requires no action outside the United States. 
On "commercial intercourse" see also Hunter v. Spar ling i 
187 C.A. (2d) 711, 197 P.(2d) 807 (1948) (a Yokohama 
matter); Ward v. Smith, 7 Wall. 447, 19 L. Ed. 207 (1888); 
Jason v. Dreifontein & Consol. Mines Ltd., (1902) A.C. 
(House of Lords) 484; Techt v. Hughes, 229 N.Y. 222, 128 
N.E. 185 (1920). | 


(c) Third, the Court carefully cites with approval (slip 
opinion page 15), the statement of the Hearing Examiner that 
the California state banking authorities "were permitted to 


. pay all local depositors and creditors." Three comments 
are instantly apparent — 


(1) If "Sumitomo's branches and affiliates were 


powerless to honor the parent bank's commitment to redeem 
in dollars" (slip opinion page 14) how can those same branches 
and affiliates have the power to honor the parent bank's obliga- 
tions to pay "all local depositors and creditors"? 


(2) If payment of the appellant's claims is “commer- 
cial intercourse” because the bank is Japanese and the appel- 
lants are United States claimants, why is it not equally "com- 
mercial intercourse" to pay other United States depositors 
and creditors of the bank? | 


(3) There is no limitation in the statement in slip 
opinion on page 15 that the permissible payments to "local 
depositors and creditors" will be limited to those whose 
claims had already matured before Pearl Harbor, and that 
those whose claims did not mature until after Pearl Harbor 
are to be excluded from recovery? 


(a) This Court states (slip opinion page 16) that all the 
"Sumitomo American branches and affiliates had been closed 
and their assets sequestered, first in the hands of the state 
liquidation officers, and finally of the Alien Property Custodian." 
We are in full agreement. But for what purpose were they so 
sequestered? "To pay all local depositors and creditors.” 
Creditors of whom? United States dollar creditors of the parent 
bank, of which the American branches were branches only. 


(e) This Court states (slip opinion page 16) that the statutory 
scheme of the United States excused Sumitomo from performing 
ts9 much of the contract as called for the redemption in the 
United States of the outstanding yen receipts.” Yet how does this 
differ from Sumitomo performing all of its other contracts with 
depositors and creditors in the United States which called for 
redemption of deposits, payment of debts or other commercial 
actions within the United States? Apparently all other United 
States creditors of Sumitomo may properly be paid but these 
particular United States creditors may not be paid. 


(f) In the light of the unequivocal statement (slip opinion 
page 10) that every appellant here held "an obligation in the 
United States (payable in) dollars," no sound ground appears for 
the discrimination against these creditors and in favor of every 
other "local depositor and creditor.” 


(g) The time when the obligations of the appellants matured 
will not sustain a defeat of their rights. First — this Court dis- 


tinguished Hicks v. Guiness (slip opinion page 12) by underlining 
the fact that the creditor's rights in that case existed before the 
war began. But this overlooks the fact that the appellants’ rights 
matured at 9:01 A.M. Pacific time on December 8, 1941 (when the 
Banks did not open for regular business) and at that time no state 


of war yet existed. The declaration of war was not effective until 
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4:10 P.M. Eastern Time, i.e. 1:10 P.M. Pacific Time, four hours 
thereafter. (See 50 U.S. Code Annotated Appendix Vol. 1 page 7 
Art. IV). Second — such a holding is directly contradictory to 
Paramount (slip opinion page 18) where the plaintiff was paid in 
full upon an obligation which did not mature until J anuary 31, 
1942, nearly two months after the declaration of war. (93 C.A. 
(2d) at page 769, 209 P. (2d) at page 969.) = 


(h) The proscriptions of Executive Order No. 8389 and the 
absence of a "license" on December 8, 1941 as an excuse for 
non-performance are effectively answered by the two cases which 
this Court cites on pages 17 and 18 of the glip opinion. Particu- 
larly is this true of Paramount, in which the Alien Property 
Custodian was the active party contesting the creditor's right to 


recover. 


The Paramount case (which was, of course, never discussed in 


the briefs or at the oral argument) involved the Yokohama Specie Bank, 
a competitor of Sumitomo, but whose legal status was substantially 
identical. Like Sumitomo, all the Yokohama offices in California were 
"branches" of the parent Japanese bank. AS this Court noted (slip 
opinion page 7) Yokohama and Sumitomo were so nearly identical that 
the Director of the Office of Alien Property filed a "Consolidated 
Decision" in which he dealt simultaneously with the two vested banks. 


Unlike Sumitomo, Yokohama was a sound, solvent bank, able to 
pay its depositors and creditors principal in full, plus interest. The 
plaintiff, a United States creditor, held two claims against the bank, one 
due and payable on December 7, 1941, the other not maturing until 
January 31, 1942, more than a month after Pearl Harbor, and both 
dealing with foreign remittances. (93 C.A. 2d at page 769, 209 P. (2d) 
at page 969.) Exactly like Sumitomo, Yokohama was closed by the 
Treasury Department on December 7th, and later sequestered by the 
California banking officials. Subsequently, it was vested by the Alien 
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Property Custodian. Paramount was paid its claims in full, including 


the claim that did not mature until January 31, 1942, and Paramount 


further demanded interest on the delayed payments. 


The Attorney General, Office of Alien Property, intervened and 
opposed the allowance of interest, on the ground that the outbreak of 
war "excused" the bank from prompt payment (cf. slip opinion page 16). 
The California Court of Appeals quoted extensively from Fujikawa (see 
slip opinion page 17), and held that there had been a duty on the officers 
of Yokohama to apply for a license for the immediate payment of all 
United States creditors. The Court denied the existence of any "excuse" 
for non-payment and awarded the depositors and creditors full interest 


on their claims. 


It is significant that the Court of Appeals went out of its way to 
indicate the importance of the issue of fact on the question of "excuse" 
for non-payment. See for example the extended analysis of the testi- 
mony at 93 C.A. (2d) at pages 773-6, 209 P.(2d) at pages 972-3. 


The Government also asserted that the sequestration by the State 
banking department was an additional "excuse" for non-payment by the 
banks. This was also rejected. (93 C.A. (2d) at page 776, 209 P.(2d) 
at page 973.) 


The Government finally contended that Executive Order 8389 and 
the actions of the Treasury Department thereunder created a valid 
excuse for non-performance. This was rejected (93 C.A. (2d) 770-773, 
209 P.(2d) 969-972) with a full quotation from Fujikawa, 158 F.(2d) 
490, 492, the decision of the Ninth Circuit (see slip opinion page 17). 


In short, the Court of Appeals in California, following the Ninth 
Circuit Court of Appeals, in an action to which the Office of Alien 
Property was an active party, held 


(1) the outbreak of war was no "excuse" for non- 
payment of United States creditors. 


9 


(2) The seizure by the Treasury was no "excuse" 


for non-payment. 


(3) The provisions of Executive Order No. 8389 and 
the revocation of the Bank's existing license on Decem- 
ber 7, 1941, were no "excuse" for non-payment. 


(4) The sequestration by the California banking 


authorities was no "excuse" for non-payment. 


(5) There was a clear breach of duty by the officers 
of the United States branches in not applying promptly for 
a license to make immediate payment of United States | 
creditors. . 


(6) These principles apply equally to all creditors | 
both those whose claims matured before Pearl Harbor 
and those whose claims matured after Pearl Harbor. 


(7) Lastly, these principles apply to creditors like | 
Paramount whose claims arose solely out of foreign 
remittances (cf. slip opinion page 19). 


With respect to both Fujikawa and Paramount, it is significant 


that, in each case, certiorari from the Supreme Court from the deci- 
sions in favor of the depositors and creditors was requested and was 
rejected. (Fujikawa, 331 U.S, 832, 382 U.S. 785, 332 U.S. 853; Para- 
mount, 339 U.S. 953). Further, in Paramount, the California Reporter 
indicates that the case was argued in the California Court by Mr. 
Justice Tom C. Clark, the then Attorney General, in propria pe rsona 
and that our present Chief Judge, David L. Bazelon (then Assistant 
Attorney General in charge of the Office of Alien Property) was leading 
counsel for the Government on the brief. Solicitor General Perlman 
filed the petition for certiorari. | 


The opinion of this Court, on the issues discussed above, is 
directly contrary to the opinions in Fujikawa and Paramount. | 
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(i) We next turn to the question of "foreign exchange." 


This Court specifically found that the "receipts" issued by the 
Bank to its customers, the appellants, were redeemable in dollars, and 
that each appellant accordingly held "an obligation in the United States 
to pay American claimants in dollars." 


The performance of such an obligation cannot by definition be a 
"foreign exchange" transaction, merely because the quantum of dollar 
liability is stated in something other than dollars. 


If a domestic contract, payable in dollars, uses a foreign cur- 
rency as a measure of the amount of dollar liability, this is not a 
"foreign exchange" transaction and the mere mathematics of deter- 
mining the dollar liability by converting the foreign currency figure 
into a dollar figure is not a "foreign exchange” transaction. 


This is only another illustration of the general financial distinc- 
tion between "money of account" or "money of contract" and "money of 
payment.” See F. A. Mann, "The Legal Aspects of Money” (1953), 
page 158; Arthur Nussbaum, "Money in the Law" (1939, page 364, 368). 
A familiar illustration of the difference between these two kinds of 


money can be found in our famous Gold Clause case, Norman v. Balti- 
more & Ohio R.R. Co., 294 U.S. 240 (1934). 


Our very point is squarely decided in our favor by Judge Augustus 
N. Hand in The Verdi, 268 Fed. 908 (S.D. N.Y. 1920). Here a dollar 
obligation existed, performable in New York, in which the measure of 
liability was stated in British pounds. The Court directly held that this 
was not a "foreign exchange" transaction. The distinction which we 
urge is stated in the following language: 

"This is not, therefore, a case of pounds sterling 
due in England, suit to recover which is brought in New 


York. The damages were payable in dollars here, and 
while the parties have agreed upon the measure of 


damages in pounds sterling, a portion of which were 
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expended in England, that is a mere method of com- 
puting the damages suffered in New York, and finally 
ascertainable on January 1, 1916... 

"We are not seeking the equivalent of £ 8,269 in dol- 
lars, in order to replace that number of pounds in 
England, but are ascertaining what was the damage 


on January 1, 1916, in dollars represented by 
%, 8,269.... 


"The case is not one of transmitting these pounds 


sterling to New York, but of finding their equivalent 
in dollars on January 1, 1916." (at page 909; emphasis © 


supplied.) 
Substitute "yen" for "pounds," substitute "Japan" for "England" 


and substitute "California" for 'New York" and our case is perfectly 
stated. | 


It is interesting to note here that the Examiner found that this 


case was 


"not at all a question of foreign exchange, but one of 
measuring in dollars the damages to which the con- 
tracting claimants were entitled. . ." 


The Director, in reversing the Examiner, did not make any deci- 
sion as to the existence of a "foreign exchange" transaction since he 
found that appellants did not have any dollar claims whatever, but only 
yen claims payable only in Japan. (J.A. 79) The District Court, in its 
Findings and Conclusions, likewise made no decision respecting any 
"foreign exchange" aspect of the appellants’ rights, because he also 
found that appellants had only yen obligations payable only in J apan and 
no dollar obligations of any kind payable in the United States. aC) .A. 15) 


Since no one had raised the "foreign exchange" question, it was 
not briefed or argued by either side in this Court. Further, the only 
finding with respect to it is the finding of the Examiner, who found 
directly that the transaction is not one of "foreign exchange." 


Even if we assume that this is a "foreign exchange" transaction 
(which it clearly is not), the only barriers would be the proscriptions 
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of Executive Order 8389 and the licensing actions of the Treasury 
Department thereunder. But, as the courts have thus far unanimously 
held (see Paragraph (h) supra) these are immaterial matters and are 
no excuse for non-performance of the Bank's obligations "in the United 
States to pay American claimants in dollars." We incorporate that 


argument by reference. 


(12) One totally different matter likewise warrants a rehearing. 
The Trading With the Enemy Act requires that the assets of the vested 
enemy be "equitably" distributed among eligible non-enemy United 
States creditors. At the time this case was heard by the Director, when 
it was heard and decided by the District Court, when it was briefed by 
the parties for this Court and when it was argued orally here in May, 
1962, the real contesting parties were the appellants and the Govern- 
ment of the United States. Any part of the vested property that was not 
paid out to the appellant-depositors, became the full property of the 
United States Government and was to be distributed to no one else. One 
issue, therefore, could be framed in terms of the relative equities of the 
appellants and of the Government to the vested assets. 


However, on'October 22, 1962, while this case was under con- 
sideration in this Court, the entire background changed. The President 
signed Public Law 87-846 which turned over the entire residue of the 
Sumitomo property (along with all other vested enemy property) to the 
Foreign Claims Settlement Commission for distribution to the horde of 
anonymous United States war damage claimants against both Germany 
and Japan. 


From and after that moment, the Office of Alien Property ceased 


to be a contesting proprietary party, but became in effect a mere 
stakeholder. Under no circumstances will the United States keep a 
penny of the more than $1,000,000 in dispute in this case. If it does not 
go to the appellant depositors, it will go to hundreds, and perhaps 
thousands, of war damage claimants. If the duty of the Office of Alien 
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Property is an "equitable" distribution, where do the equities lie? Who 
has a greater equity to the dollars now in the Sumitomo fund than the 
very depositors who placed their dollars in that bank? How can the 
myriad of anonymous war damage claimants have a greater equity in 
those dollars? Should claims against the Government of Germany, for 
injuries to property of United States citizens in Belgium or France by 
the advancing German Army take precedence over the repayment i in full 
of the monies deposited with Sumitomo's United States branches by its 
United States customers? 


Who are the appellants? They are on the whole little people, poor 
people, uneducated and illiterate people, hard-working and frugal people, 
who deposited their dollars in the belief that they were saving their 
money for their old age. In many instances, the deposits represented a 
lifetime of saving. | 


During World War II, they conducted themselves with loyalty and 
patience despite the fact that our government indiscriminately uprooted 
them from their homes and placed them in Re-location camps: and 
centers without trial or reason other than their racial origin. | ‘Their 
children and grandchildren are loyal citizens who served honorably in 
World War II and in Korea. 


What a complete miscarriage of justice would result if these 
monies are paid out by the Treasury to anonymous strangers as against 
the holders of valid dollar claims against these very funds? 


This question must be fully briefed and fully explored. | 


(13) It is clearly impossible for counsel to do the necessary 
research and writing, and to prepare formal briefs on these many im- 
portant questions within the brief period allowed for the filing of this 
petition for rehearing. It has, however, been possible to indicate the 
matters which will have to be briefed and considered. This we have 


done. It is our feeling that, before filing a petition for certiorari to 


14 


the Supreme Court from this Court's opinion, we should seek this re- 


hearing of the matters heretofore set out. 


We are fortified in this by the fact that we have never before 
briefed or argued any of these points, because none of them were rele- 
vant to the appeal as initiated by us and as briefed and argued by the 
Government. 


Questions of such national and international importance, on some 
of which this Court is in disagreement with other courts of equivalent 
standing, should not be disposed of without giving counsel a reasonable 
opportunity to be heard. 


(14) If the present opinion of this Court remains unchanged: 


(a) Appellants will receive a dividend of 1.8% of 
the face amount of their deposits. 


(b) All the remainder of the Bank's assets will be 
turned over, as a windfall, to total strangers, who never 
had the slightest connection with the Bank. 


We cannot fit such a result into the Congress’ statutory direction 
that the Bank's assets shall be "equitably" distributed. 


(15) We will be equally satisfied with a rehearing before our 
original panel, Judges Miller, Danaher and Bastian, or before the 
Court en banc, as the Court may determine. 


(16) We certify that this petition is filed in good faith and not for 
the purpose of delay. 


Respectfully submitted, 


THOMAS H. CAROLAN 
1815 H Street N.W. 
Washington 6, D.C. 


EEE 


PHILIP W. AMRAM 
944 Washington Building 
Washington 5, D.C. 


Attorneys for Appellants 
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QUESTIONS PRESENTED 


In the opinion of appellees, the questions are: 


1. Whether there was a genuine issue as to any material 
fact within the meaning of Rule 56 of the Federal Rules 
of Civil Procedure so as to preclude the disposition of 
this matter in the district court on a motion for summary 
judgment. 

2. Whether the district court correctly held that the 
scope of review under Section 34(f) of the Trading with 
the Enemy Act is limited to setting aside findings of 
fact and conclusions of law of the Alien Property Cus- 
todian that are clearly erroneous. 


3. Whether the district court correctly rejected appel- 
lants’ alleged proffers of additional evidence. 


4, Whether the district court correctly ruled that the 


findings of the Director of the Office of Alien Property 
that the yen deposits, which form the basis of appellants’ 
debt claims, were payable only in Japan and not in the 
United States were not clearly erroneous and that there- 
fore the post-war rate of exchange of 361.55 yen to the 
dollar was, as a matter of law, applicable to appellants’ 
claims. 


5. Assuming arguendo that appellants’ yen deposits were 
payable in the United States on demand on December 8, 
1941, whether the district court correctly ruled that the 
post-war rate of exchange of 361.55 yen to the dollar 
was applicable as a matter of law. 
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Rorest F. Kewxepy, Attorney General of the United 
States, as Successor to the Alien Property 
Custodian, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLEE 


COUNTERSTATEMENT OF THE CASE 


1. The underlying facts. 


This is an action brought under Section 34(f) of the 
Trading with the Enemy Act, 60 Stat. 927, as amended, 
50 U.S.C. App. 34(f) (hereinafter called the Act), to 
review the action of the appellee, the Alien Property 
Custodian,” in the issuing of the Final Schedule of debt 


2By Executive Order No. 9788 (11 F.R. 11981, Oct. 14, 1946), 
the Office of the Alien Property Custodian was terminated and 
its powers and functions transferred to the Attorney General. 
The term “Custodian” will be used to refer to the Alien Property 
Custodian, or the Attorney General as his successor, as the context 
may require. 


(1) 
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claims allowed with respect to the insolvent estate of 
the Sumitomo Bank Ltd., which had been vested by him 
on October 23, 1942 (J.A. 11). In this Final Schedule 
the Custodian partially disallowed some 1,144 yen de- 
posit debt claims based upon yen deposits in the Bank. 

Prior to World War Il, Sumitomo Bank Ltd. main- 
tained branch offices in Los Angeles and San Francisco, 
California (hereinafter referred to as the “branches”). 
In addition, it was the owner of all the stock of the 
Sumitomo Bank of California, a banking corporation or- 
ganized under the laws of the State of California with 
offices in Sacramento, and the Sumitomo Bank of Seattle, 
Washington (hereinafter called the “affiliates”) (JA. 
11). 

Over a period of years prior to World War II, each 
individual appellant furnished one of the Sumitomo 
branch or affiliate banks in the United States a certain 
sum of dollars and executed an application entitled “Ap- 
plication for Remittance (for deposit in Japan)” (JA. 
159). Each application showed, inter alia, that the 
dollar amount paid by the applicant had been used to 
purchase yen at a certain rate of exchange and that the 
yen would be remitted for deposit to a designated Su- 
mitomo branch bank in Japan, the fact that the deposit 
was for a term of six months, and the depositor’s name 
and address. At that time, the depositor also executed 
a signature card in duplicate (J.A. 135). 

The depositor at a California branch or affiliate was 
then given a document entitled “Receipt” (J-A. 161), in 
which the local bank acknowledged the receipt of the yen 
and undertook to forward such yen for deposit in a 
specified Sumitomo bank in Japan. The receipt also set 
forth the term of the deposit and the rate of interest.” 


“receipts”. Instead, fol- 
lowing the sale and purchase 0: e Seattle affiliate 
drew 2 yen bill of exchange on a spec 
in Japan in the yen amount pi 
to the depositor in six months at a stated rate of interest (J.A. 
166). 
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The yen were remitted to the Japanese bank of deposit 
by the local branch or affiliate bank through the normal 
banking practice of bookkeeping credit and debit entries 
(J.A. 138). In this connection and following the issu- 
ance of the receipt, the local bank forwarded directly 
to the particular branch in Japan in which the yen de- 
posit was made the remittance advice, the application 
executed by the depositor and one copy of his signature 
card (J.-A. 136). When the branch bank in Japan re- 
ceived these documents, it immediately opened on its 
Time Deposit Register Book a deposit account in the 
name of the depositor (J.A. 151). 

These time yen deposits were as a matter of practice 
and understanding automatically renewable from one 
six-month period to another. The interest which was 
current at the time the deposit was renewed became 
effective with respect to the period of renewal (J.A. 
151). 

These yen deposits in Sumitomo’s branches in Japan 
were treated as liabilities of those branches and were 
so posted on their books (J.A. 138). 

For the benefit of those yen depositors who were in 
need of funds, Sumitomo Bank Ltd., Japan, authorized 
its American branches and affiliates to purchase such 
deposit receipts at the buying rate for yen at the time 
the receipt holder presented his document for payment, 
provided that the purchase was made by the same branch 
or affiliate bank through which the yen had been remitted 
for deposit in Japan. Pursuant to this authorization, 
the local branches and affiliates as a matter of practice 
purchased the yen evidenced by the receipts upon de- 
mand. The Japanese branch banks concerned were noti- 
fied of such purchases and appropriate entries were 
made on the respective books of each bank to indicate 
the purchase of the yen and the discharge of the deposit 
liability of the Japanese branch or home office, as the 
case might be (J.A. 151). 

On December 8, 1941, all of the Sumitomo branch and 
affiliate banks in the United States were closed because of 
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the war. They were thereafter liquidated pursuant to 
federal authorization (J.A. 14). On October 23, 1942, 
all property of the Sumitomo Bank in the United States 
was vested by the Custodian (J.A. 11). 


2. Administrative Proceedings 


Appellants, depositors in the Sumitomo branches and 
affiliates, filed claims with the Custodian under Section 
34 of the Act, as added by 60 Stat. 924, as amended, 50 
U.S.C. App. 34, seeking payment of dollar sums equal 
to the yen they had on deposit at the pre-war rate of 
exchange of 23.4 cents per yen, or 4.27 yen to the dollar 
(J.A. 4). 

Following extensive hearings before a hearing examiner 
of the Office of Alien Property and the issuance of a 
recommended decision by the hearing examiner (J.A. 112), 
the Director of the Office of Alien Property* issued his 
decision on November 13, 1957, making detailed findings 
of fact and conclusions of law (J-A. 63). The Director 
found that the yen deposits were payable in yen in Japan 
by the respective Sumitomo branches in Japan in which 
the yen deposits were made (J.A. 70) and that, while 
the American branches and affiliates were authorized to 
and, as a matter of practice, did purchase the certificates 
or receipts on demand at the then prevailing buying rate 
for yen, Sumitomo was not obligated to make such pur- 
chases under the terms of the deposit (J.A. 71). 

The Director concluded that under the “Judgment Day” 
rule set forth by the Supreme Court in Deutsche Bank v. 
Humphrey, 272 U.S. 517, the yen deposits being payable 
in Japan were convertible into dollars at the rate of 
exchange in effect on the day of judgment or, by analogy, 
since the claims were allowed administratively, on the day 
of allowance (J.-A. 86). The parties having stipulated 
that the post-war rate of exchange was 361.55 yen to the 
dollar (J-A. 59), the claims were allowed at that rate 


3The Director acted on behalf of the Attorney General. See 
n. 1, supra, p. 1. 
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and were so listed in the Final Schedule. The Director 
in his decision also stated (J.A. 87-90) that, if the yen 
certificates of deposit or the receipts were found to be 
payable upon demand by Sumitomo’s branches and affili- 
ates in the United States and if demand for payment of 
the certificates or receipts was deemed to have been made 
on December 8, 1941, by reason of the closing of Su- 
mitomo’s American branches: and affiliates on that day, 
the rate of exchange in existence on the day of breach, 
December 8, 1941, would then be applicable pursuant to 
the “Breach Day” rule set forth by the Supreme Court 
in Hicks v. Guinness, 269 U.S. 71. However, as the 
Director pointed out in his decision (J.A. 87), no rate 
of exchange existed on the assumed breach day of Decem- 
ber 8, 1941, and indeed none had existed since the freez- 
ing controls under Executive Order No. 8389, as amended, 
became effective as to Japan on July 25, 1941, when the 
rate of exchange was 23.4¢ per yen or 4.27 to the dollar. 
The Director, accordingly, pursuant to the reasoning of 
the Supreme Court in Sutherland v. Mayer, 271 U.S. 272, 
adopted the first available rate of exchange after the 
termination of hostilities when intercourse between the 
two countries resumed (J.A. 90) or 361.55 yen to the 
dollar. 

The Director on October 24, 1958, in accordance with 
Section 34(f) of the Act, issued his Final Schedule with 
respect to the insolvent estate of the Sumitomo Bank 
Ltd. (J.A. 5). Under the Schedule, the Director pro- 
posed to pay plaintiffs’ debt claims at the post-war rate 
of exchange. 


3. Proceedings in the district court 
Appellants filed in the district court, under Section 
34(f) of the Trading with the Enemy Act, 60 Stat.. 927, 
as amended, 50 U.S.C.App. 34(f), a complaint for review 
of the Sumitomo Bank Ltd. Final Schedule with ‘respect 


to the partial disallowance of their ven Senn debt 
claims (J.A. 3). 
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On September 26, 1960, appellee moved for summary 
judgment dismissing appellants’ complaint for review 
(J.A. 9). 

The district court, on July 7, 1961 granted appellee’s 
motion for summary judgment (J.A. 9) and, on August 
2, 1961, issued Findings of Fact and Conclusions of Law 
(J.A. 11). In its Conclusions of Law the court held: 


1. There is no genuine issue as to any material 
fact in this case. 

2. The scope of review of this Court in Section 34 
eigen ps js limited to setting aside findings of 

and conclusions of law of the Custodian that are 

| erroneous. International Silk Guild v. Rogers, 
262 F. 2d 219, 224; Reissner v. Rogers, 276 F. (2d) 
506, 509, cert. den. 347 U.S. 903. 

3. The following essential ae of the Custodian 
were supported by substantial evidence and were not 
clearly erroneous: 


A. The yen deposits were made in the various 
Sumitomo Branches located in Japan and 
were payable in yen in Japan. 


B. The yen deposits were not made in Su- 
mitomo’s American branches or affiliates and 
were hence not payable in yen in the United 
States altho the American branches and 
affiliates of Sumitomo were authorized by 
Sumitomo, Japan, and, as a matter of prac- 
tice, did p’ ase the receipts received by 
the plaintiffs on demand at the then pre- 
vailing buying rate for yen. 


4 As yen obligations payable in Japan plaintiffs’ 
receipts were correctly converted into dollars at the 
current rate of exchange of 361.55 yen to the dollar 
pursuant to the ‘judgment day’ rule of Deutsche Bank 
v. Humphrey, 272 U.S. 517. ; 

5. Assuming arguendo that the yen recel ts were 
payable in the United States on demand, the post- 
war rate of exchange of 361.55 yen to the dollar is 

i to the ‘breach day’ rule of Hicks 
v. S, S. 71, since no rate of exchange 
existed on the date of breach, December 8, 1941. 
Sutherland v. Mayer, 271 U.S. 272; International Suk 
Guild v. Rogers, 262 F. 2d 219. 


v4 


6. Defendant’s motion for summary judgment dis- 
missing plaintiff’s complaint for review of the partial 
disallowance of their debt claims against the Su- 
mitomo Bank Ltd. must be granted. 

On August 7, 1961, appellants filed a motion to vacate 
the Order of July 7, 1961, and the Findings of Fact and 
Conclusions of Law of August 2, 1961 (J.A. 16). 

On October 2, 1961, the district court entered an Order 
denying appellants’ motion to vacate the Court’s Order 
of July 7, 1961, and its Findings of Fact and Conclusions 
of Law of August 2, 1961, and ordering that the Court’s 
Order of July 7, 1961, and its Findings of Fact and Con- 
clusions of Law of August 2, 1961, be stayed pending 
further argument at a time to be set by the Court (JA. 
18). 

The case was reargued on October 26, 1961. On No- 
vember 7, 1961, the court denied appellants’ motion to 
vacate the Court’s Order of July 7, 1961, and the Findings 
of Fact and Conclusions of Law entered on August 2, 
1961 (J.A. 26). 


STATUTES AND RULES INVOLVED 


The relevant portions of section 34 of the Trading with 
the Enemy Act and of Rule 56, F.R.C.P. are set forth in 
the Appendix to this brief. 


SUMMARY OF ARGUMENT 


L 


The district court did not err in granting appellee’s 
motion for summary judgment, since there was no genuine 
issue as to any material fact which could preclude the court 
from granting the motion under Rule 56 of the Federal 
Bules of Civil Procedure. Questions relating to the 
validity of findings made by an administrative officer are 
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questions of law that can be presented by a motion for 
summary judgment, and what appellants call disputed 
questions of fact in this case are actually questions of 
law relating to the validity of the Director’s findings and 
conclusions. Complaints for review under Section 34 of 
the Trading with the Enemy Act have been consistently 
heard and determined by the district court on motions 
and cross-motions for summary judgment. 


IL 


The district court correctly ruled that appellee was en- 
titled to summary judgment as a matter of law since 
the scope of review of that court in Section 34 proceed- 
ings is limited to setting aside findings of fact and con- 
clusions of law of the Custodian that are clearly errone- 
ous. Appellants were not entitled to a de novo hearing 
by the district court on the issues of fact before the 
Custodian. 


ii. 


The district court correctly rejected appellants’ alleged 
proffers of additional evidence, since no specific items of 
evidence were identified and since the requirements of 
Section 34(e) and (f) of the Trading with the Enemy 
Act, with respect to the introduction of additional evi- 
dence were not met. 


Iv. 


The district court correctly sustained the findings of 
the Director that the yen deposits that form the basis 
of appellants’ claims were payable only in Japan and 
not in the United States. These findings were amply 
supported by record evidence. There is no substantial 
evidence in the record to support appellants’ contention 
that the parties understood that the deposits were legally 
payable in the United States or that the Sumitomo Bank 
Ltd. was estopped to deny an obligation to pay on de- 
mand in the United States because of representations 
or promises that bank officials had made concerning the 
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payment of the deposits. Appellants’ claims are there- 
fore payable at the rate of exchange existing on the date 
of judgment. 

V. 


Even assuming arguendo that the yen deposits were 
payable in the United States on December 7, 1941, the 
post-war rate of exchange of 361.55 yen to the dollar 
must still be applied. Under the “breach day” rule of 
Hicks v. Guinness, 269 U.S. 71, foreign currency obliga- 
tions payable in the United States are payable at the 
rate of exchange in effect the day the right arises. Since 
there was no dollar-yen rate on December 7, 1941, the yen 
obligation of Sumitomo must be converted into dollars 
at the first available rate subsequent to the date of breach. 
Sutherland v. Mayer, 271 U.S. 272. This is the post-war 
rate of 361.55 yen to the dollar. International Suk Guild 
v. Rogers, 104 App. D.C. 330, 262 F. 2d 219. No stipu- 
lation was entered into by the parties with respect to the 


existence of any yen-dollar rate between July 25, 1941, 
and the close of the war. There is no evidence in the 
record to establish a dollar-yen rate of exchange on De- 
cember 8. 1941. (Point 5.) 


ARGUMENT 
L 


The District Court Did Not Err in Granting Appellee’s 
Motion for Summary Judgment, Since There Was No 
Genuine Issue as to Any Material Fact Within the 
Meaning of Rule 56 of the Federal Rules of Civil 
Procedure. 


Appellants’ basic contention on this appeal is that the 
district court should not have granted appellee’s motion 
for summary judgment dismissing the complaint since 
there were material issues of fact in dispute in respect 
to which appellants should have been granted a full and 
independent hearing by the district court and the oppor- 
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tunity to present additional evidence. This contention 
is without foundation. 

Bule 56 of the Federal Rules of Civil Procedure pro- 
vides with respect to a motion for summary judgment 
that “the judgment sought shall be rendered forthwith if 
the pleadings, depositions and admissions on file, together 
with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law.” 

The requirements of Rule 56 were fully met in the 
subject case. Appellants’ complaint for review of the 
Sumitomo Bank Final Schedule of the Alien Property 
Custodian, filed under Section 34 of the Trading with 
the Enemy Act, sought essentially a review of an ad- 
ministrative proceeding. It was an attack on the findings 
of fact and conclusions of law reached by the Director 
with respect to appellants’ debt claims, pursuant to Sec- 
tion 34(c) of the Trading with the Enemy Act, 50 U.S.C. 
App. 34(c), which provides: 

The Custodian shall examine the claim and such 
evidence in respect thereof as may be presented to 
him or as he may introduce into the record, and shall 
make a determination with respect to each claim, of 
allowance or disallowance. 

Section 34 does not require, it is to be noted, that a 
debt claim be submitted to a Hearing Examiner for de- 
termination. 

There was, of course, no dispute here as to the fact 
that the Director had made the findings being attacked. 
Appellants’ complaint was that the Director’s findings 
in material respects reversed those of the Hearing Ex- 
aminer and that the Director’s findings were in error. 
What appellants call disputed questions of fact are actu- 
ally questions of law relating to the validity of the Di- 
rector’s findings and conclusions. 

Tt is well established that questions relating to the 
validity of findings made by an administrative officer are 
questions of law that should be decided upon a motion 
for summary judgment. Steuart & Bros. v. Bowles, 322 


it 


U.S. 398, 402; Marine Transport Lines Inc. v. United 
States, 173 F. Supp. 326, fn. 1, p. 328 (DDC). I 
Midwest Farmers v. United States, 64 F. Sapp. 91 (D. 
Minn.), Judge Bell stated (at page 96) with respect to 
a review of Department of Agriculture Proceedings under 
the Packers and Stockyards Act of 1921, 42 Stat. 159, 
as amended, 7 U.S.C.A. 181: 


Whether the findings are supported by substantial 
evidence is a question of law and not of fact and 
could be presented by a motion for summary judg- 
ment. * * * Complete records of. the proceedin; 
before the Secretary, inclusive of a transcript of the 
evidence in each case were presented to the court, 
consequently, the court has precisely the same records 
before it that it would have had if the case had been 
tried on the merits. In either case, the determination 
must be made from the administrative record filed 
with the court. * * ° 

Complaints for review under Section 34 of the Trading 
with the Enemy Act, as amended, 50 U.S.C. App. 34, 
have been consistently heard and determined by the 
district court on motions and cross-motions for summary 
judgment. Anita Kay, as Administratriz of the Estate 
of Dorothy Krets Lehmann, deceased v. McGrath, Nov. 6, 
1950 (unreported), Civil Action No. 45649 (D-D.C.); 
Digmala Lumber Co., Inc. v. Brownell, Jane 23, 1954 
(unreported), Civil Action No. 5855-53 (D-D.C.) ; Brownell 
v. Bank of America National Savings and Trust Co., 94 
App. D.C. 206, 214 F. 2d 855, cert. den., 348 U.S. 864; 
Straehler v. Brownell, 100 App. D.C. 394, 246 F. 2d 675; 
Rogers v. Maron, 103 App. D.C. 244, 257 F. 2d 622, cert. 
den., 358 U.S. 839; International Silk Guild v. Rogers, 105 
F. Supp. 766; 150 F. Supp. 545, 546; 104 App. D.C. 330, 
262 F. 2d 219, 224; Reissner v. Rogers, 107 App. D.C. 260, 
276 F. 2d 506, 507, cert. den., 364 U.S. 816; Sasaki v. 
Rogers, 185 F. Supp. 191 (D.D.C.); Trent Trust Co. v. 
Kennedy, No. 16460, Jan. 4, 1962 (C.A.D.C.) ; see Chemical 
Bank New York Trust Co. v. Kennedy, 199 F. Supp. 256 
(D.D.C.). In the International Silk Guild and Reissner 
cases the validity of findings of fact of the Custodian were 
in issue on the motions for summary judgment. 
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Gusman v. McGrath, 94 F. Supp. 724 (D.D.C.), cited 
by the appellants at page 12 of their brief, does not 
establish a contrary rule. In that case, which involved a 
debt claim for income taxes paid on behalf of a German 
corporation by A. Gusmer, Inc., who failed to withhold 
the tax from royalty payments, the district court denied 
cross motions for summary judgment in a Section 34 
debt claim proceeding on the ground that there was a 
question of fact “whether the failure to deduct the with- 
holding tax was due to a mistake ° * * or whether it was 
done by arrangement between the parties.” The district 
court, in effect, ruled there that no findings had been 
made by the Alien Property Custodian on this point. The 
parties, however, later submitted the case in the district 
court without the introduction of further evidence, and 
the court ruled for the Custodian. This decision on the 
merits, sustaining the dismissal of the debt claim by the 
Director of the Office of Alien Property, was affirmed on 
appeal, sub. nom. A. Gusmer, Inc. v. McGrath, 90 App. 


D.C. 372, 196 F. 2d 860, cert. den. 344 U.S. 831, with this 
Court commenting (fn. 1. 90 App. D.C. at 373, 276 F. 2d 
at 861): 


At an earlier stage of the proceedings plaintiff and 
defendant had each moved for summary judgment, 
which the District Court had denied because it then 
thought there was a genuine issue of fact which was 
material. See A. Gusman, Inc. v. McGrath, D.C. 
1950, 94 F. Supp. 724. Thereafter, however, the par- 
ties submitted the case to the court below without the 
introduction of further evidence and no point is now 
made which turns upon any issue of fact. 

In any event, in the subject action there was no omission 
by the Alien Property Custodian to make findings on any 
material issue. 

Thus, in the instant case, the district court’s action in 
granting appellee’s motion for summary judgment was 
authorized by Rule 56, provided only that appellee was 
entitled to judgment as a matter of law. Since only 
questions of law were before the district court on the 
motion for summary judgment. the court’s action obvi- 
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ously and fully conformed to the rules with respect to 
the treatment of factual issues on. motions for summary 
judgment stated by Judge Fahy of this Court in Dewey 
v. Clark, 86 App. D.C. 137, 180 F. 2d 766, 772, relied on 
by appellants on page 13 of their brief. 

Nor is there any merit to appellants’ argument (page 
34 of appellants’ brief) that the action of the district 
court in granting appellee’s motion for summary judg- 
ment was inconsistent with Kennedy v. Silas Mason Co., 
334 U.S. 249. That case was an original action in the 
district court under the overtime provisions of the Fair 
Labor Standards Act, Act of June 25, 1938, ¢. 676, 52 
Stat. 1060, 29 U.S.C. 201. The entire record, consisting 
mainly of exhibits and affidavits, was made in the district 
court on defendant’s motion for summary judgment. The 
situation in the present appeal is entirely different. Here, 
the complaint sought a review of a fully-developed, ad- 
ministrative record made in proceedings in the Office of 
Alien Property. This record includes more than 1,000 
pages of testimony taken before a Hearing Examiner and 
several hundred exhibits. This presence of a full record 
made before the Custodian in the instant appeal confirms 
the inapplicability here of the Silas Mason case. 


IL 


The District Court Correctly Ruled That Appellee Was 
Entitled to Judgment as a Matter of Law on His 
Motion for Summary Judgment Since the Scope of 
Review of the District Court in Section 34 Proceed- 
ings Is Limited to Setting: Aside Findings of Fact 
and Conclusions of Law of the Custodian That Are 
Clearly Erroneous. 


In granting defendant’s motion for summary judgment, 
the district court correctly ruled that defendant as a 
matter of law was entitled to judgment. It has already 
been expressly decided by this Court that, in proceedings 
under Section 34 of the Trading with the Enemy Act, the 
role of the district court is to review the Custodian’s 
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@etermination on the basis of the administrative record 
and in light of the Custodian’s findings and that the 
district court may set aside findings of fact of the Cus- 
todian only if they are clearly erroneous. International 
Silk Guild v. Rogers, 104 App. D.C. 330, 262 F. 2d 219, 
294; Reissner v. Rogers, 107 App. D.C. 260, 276 F. 2d 
506, 509, cert. den., 364 U.S. 816. In the International 
Silk Guild case, which involved 2 complaint for review 
of the partial disallowance of a debt claim against Asahi 
Silk Company Ltd., Judge Fahy stated (104 App. D.C. 
335, 262 F. 2d 224, fn. 7): 

We agree with the Custodian’s position in this court 
that the standard of review in the District Court 
under section 34(e)* of the Trading with the Enemy 
Act is that the findings of the Custodian should not 
be set aside unless clearly erroneous. This is so 
notwithstanding the fact that the court is authorized 
to take additional evidence. Such additional evidence 
may be considered in determining whether or not the 
Custodian’s findings are clearly erroneous. In the 
present case, however, the court made its determina- 


lig the basis of the record before the Cus- 
todi 

‘And “the question is the same in this court as it 
was in the district court.” Morris Plan Industrial 
Bank v. Henderson, 2 Cir. 1942, 131 F. 2a 975, 977, 
that is, whether the findings of the Custodian are 
clearly erroneous. 


Similarly, Judge Washington, in the Reissner case, 
which involved a complaint for review of the disallowance 
of a debt claim against Schering A.G. based upon the 
forced sale of a business enterprise in Germany, stated 
(107 App.D.C. at 263, 276 F. 2d at 509): 


Section 34(c) of the Trading with the Enemy Act 
provides for the allowance or disallowance of debt 
claims by the Custodian after examination of such 
evidence as may be before him. If the claimant is 


4In the case of an insolvent estate, Section 34(f) is the ap- 
plicable Section. As far as the scope of judicial review is con- 
cerned, the language of Section 34(e) and Section 34(f) is 
identical. 
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dissatisfied, he may under Section 34(e) ask review 
of the disallowance by the District Court. The court 
may in its discretion take additional evidence upon 
a showing that the evidence was excluded by the 
Custodian, was not available to him, or could not 
reasonably have been presented to him. In the pres- 
ent case no additional evidence was offered to the 
District Court. Thus, the District Court, and we 
may set aside the Attorney General’s findings of value 
only if on the record before him it was “clearly 
erroneous” * * °.° 
Therefore, under the controlling decisions of this Court, 
the district court was required to grant appellee’s mo- 
tion for summary judgment unless the Court determined 
that in some material respect the findings of fact or the 
conclusions of law of the Director were clearly erroneous. 
Under the “clearly erroneous” standard of review, which 
is derived from the modern equity practice, the district 
court proceeding is not a de movo consideration of the 
record. Stern, Review of Findings—A comparative 
Analysis, 58 H.L.R. 70, 86-89, and authorities there col- 
lected; Jaffe, Judicial Review: Question of Fact, 69 H.L.B. 
1020, 1040. While the district court as a reviewing court 
reviews the record, the findings of fact are presumptively 
correct and are accepted unless clearly wrong. District 
of Columbia v. Pace, 320 U.S. 698, 703. A finding is 
clearly erroneous only when, although there is evidence 
to support it, the reviewing court on the entire record is 
left with the definite and firm conviction that a mistake 
has been committed. United States v. Gypsum, 333 U.S. 
364, 395. The findings will be accepted where supported 
by credible testimony of reputable witnesses. Butte & 
Superior Co. v. Clark-Montana Co., 249 U.S. 12, 30; Law- 
son v. United States Mining Co., 207 U.S. 1, 12. Thus, 
appellants were not entitled to an independent de novo 
examination of the evidence by the district court. 


5 We show, infra, pp. 16, 17, that appellants did not establish in 
the district court any of the criteria, upon the establishment of 
which Judge Washington held that the court may, in its discre- 
tion, receive additional evidence. 
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Since the district court’s review under these decisions 
is of the findings and conclusions of the Director and 
not of the Hearing Examiner, the findings and conclu- 
sions of the Hearing Examiner are immaterial except as 
they bear on the question of whether the findings and 
conclusions of the Director are clearly erroneous. Thus, 
in Universal Camera Corp. v. National Labor Relations 
Board, 340 U.S. 474, 497 (1951), the Supreme Court ruled 
that on a review of the decision of the National Labor 
Relations Board the Court of Appeals should accord the 
findings of the trial examiner only “the relevance that 
they reasonably command in answering the comprehensive 
question whether the evidence supporting the Board’s 
order is substantial.” 


TL. 


The District Court Correctly Rejected Appellants’ 
Alleged Proffers of Additional Evidence. 


There is no merit to appellants’ contention (pages 29-33 


of appellants’ brief) that the District Court erred in 
rejecting appellants’ alleged proffers of additional evi- 
dence “on the questions of (1) whether a rate of ex- 
change existed on the breach date and (2) the nature 
and intent of the bank’s representations [concerning pay- 
ment of the deposits in the United States] and the claim- 
ants reliance thereon.” With respect to the taking of 
additional evidence by the district court in a Section 34 
proceeding, Sections 34(e) and (f) of the Act provide: 
The Court may, in its discretion, take additional evi- 
dence upon a showing that such evidence was offered 
to and excluded by the Custodian or could not reason- 
ably have been adduced before him or was not avail- 
able to him. 
See Reissner v. Rogers, 107 App. D.C. 260, 263, 276 F. 2d 
506, 509, quoted supra p. 14. 
‘An examination of the memoranda filed by appellants 
in the court below shows only one reference to the presen- 
tation of additional evidence. In their Memorandum filed 
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in the district court on August 7, 1961 by appellants in 
support of their motion to vacate the Orders of July 7, 
1961 and August 2, 1961 granting defendant’s motion 
for Summary Judgment to Permit Further Argument on 
Said Motion, it was stated (J.A. 18): 


Plaintiffs in the re-argument now requested are 

precered to offer to the Court documents from the 

. 8. Treasury Department and other sources proving 

that there was between July 25, 1941 and December 

zy, is41 a rate of exchange between dollars and yen 

There is no reference in the memoranda of appellants 

to the presentation of evidence with respect to “the bank’s 
representations.” 

‘At the re-argument of the case on October 26, 1961, 
appellants apparently did not offer any specific items of 
evidence (J.A. 19) and, in any event, did not attempt 
to show as required by Section 34 of the Act that the 
proffered evidence “was offered to and excluded”by the 
Custodian or could not reasonably have been adduced 
before him or was not available to him.” 

There is thus no merit to appellants’ contention that 
the district court erred in rejecting these “proffers” of 
additional evidence. No specific items of evidence were 
identified and the statutory conditions with respect to 
the introduction of additional evidence were not followed. 
In any event, the statute states that the court may take 
additional evidence “in its discretion.” ‘Certainly, to reject 
such vague “proffers” of evidence was not an abuse of 
discretion on the Court’s part. 


IV. 


The District Court Correctly Ruled That the Findings 
of the Director, That the Yen Deposits Which Form 
the Basis of Appellants’ Claims Were Payable Only 
in Japan and Not in the United States, Were Not 
Clearly Erroneous. 


The application of the “clearly erroneous” standard of 
review to this case required the district court to uphold 
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the findings of fact and conclusions of law of the Director. 
The essential findings of the Director in his decision 
which were adopted by the district court were that: 


1. Appellants’ yen deposits were made in the various 
Sumitomo branches in Japan and were hence payable in 
yen in Japan (J.A. 13, 15), and 

2. The yen deposits were not made in Sumitomo’s 
American branches or affiliates and were hence not pay- 
able in yen in the United States, although the American 
branches and affiliates of Sumitomo were authorized by 
Sumitomo, Japan, and, as a matter of practice, did pur- 
chase the receipts on demand at the then prevailing buy- 
ing rate for yen. (J.A. 13, 15). 

Appellants’ basic contention is that their deposits were 
made in the American branches of Sumitomo and were 
hence payable in the United States. They do not dispute 
that the deposits were expressed in yen and not in dollars. 

The findings of the Director that the yen deposits were 
payable only in Japan aud not in the United States were 
amply supported by evidence in the record. The whole 
mechanism of the yen deposit shows that these yen de- 

in the various Sumitomo Branches in 


in Japan. A 


139 Mise. 742, 744, 249 
of Chartered Bank of India, 
(S.D.N.Y.). 

The testimony on March 19, 1952, in Washington, D. C., 
of Mr. Naka Takizawa, an official of the Foreign Depart- 
ment of the Sumitomo Bank Ltd. (Exh. Z, pp. 15-17, 21-22, 
28, 29, J.A. 134-139), the answers to interrogatories sub- 
mitted on April 7, 1950, to the Office of Alien Property by 
Mr. Tokuo Morita, Manager of the Foreign Department of 
Sumitomo (Exh. 2A to Exh. Z, A to Q. 9 and 13, J-A. 150, 
151) and the testimony on October 26, 1955, in Los Angeles, 
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California, of K. Sawada an employee of the Sumitomo 
Bank Ltd. Home Office in Osaka, Japan (Appendix A-1, 
Transcript of Proceedings in Los Angeles, Vol. V. pp. 32, 
33, 36, 37, J-A. 52-55) and the documentary material sub- 
mitted by Mr. Morita, which includes sample application 
for remittance forms (Claims Exhibit 2A, Sample 1, J.A: 
159), receipt forms (Specimens :A, B, D, E, and F, Exhibit 
2a to Exhibit Z, J.A. 161-170), a sample remittance ad- 
vice, and a sample credit slip (Exhibit 2B to. Exhibit Z, 
J.A. 171-172), establish the following procedure with re- 
spect to the deposits involved in the subject case: 
Upon paying a certain sum in dollars to the American 
branch of the Sumitomo Bank Ltd., the depositor filled 
out a form called “Application for Remittance (for de- 
posit in Japan).” This application showed the particular 
Sumitomo branch in Japan to which there was being re- 
mitted the sum deposited, which was stated in yen at 
the current rate of exchange. The application and a 
signature card of the depositor were forwarded by the 
American Branch of Sumitomo to the designated branch 
in Japan. The depositor was given a receipt which 
specified the name of the Branch of the Sumitomo Bank 
Ltd. in Japan to which the yen amount: deposited was 
being remitted. The yen amount specified in the receipt 
was remitted to the Japanese branch bank by the Ameri- 
can branch through the normal banking practice of book- 
keeping credit and debit entries and the use of 2 remit- 
tance advice and credit. The branch bank in Japan 
opened on its Time Deposit Register a deposit account 
in the name of the depositor. . 
Thus, uncontradicted evidence in the record establishes 
that appellants’ yen deposits were made in the designated 
Sumitomo branches in Japan and as: such were payable 
only in Japan. There is no merit to appellants’ argument 
(page 43-46 of its brief) that the deposits were not pay- 
able in Japan because the Sumitomo receipts, in contrast 
to the receipts of the Yokohama Specie Bank Ltd., did not 
contain the express proviso “payable only at the Office 
of Deposit in Japan.” The receipts definitely state that 
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the deposit which is expressed in yen is received for re- 
mittance to a particular branch of the Sumitomo Bank in 
Japan. Since the receipt contains no language acknow]l- 
edging a deposit in the American branch or stating that 
the remittance is payable in the United States, the receipt 
is entirely consistent with the Director’s finding that the 
receipts were obligations of the Japanese branches of 
Sumitomo payable in Japan. 

Furthermore, there is no merit to appellants’ argument 
(pp. 47 and 48 of appellants’ brief) that, since their de- 
posits were treated differently from the deposits of resi- 
dents of Japan with respect to such matters as deductions 
of Japanese income tax and automatic renewal of the 
deposits, their deposits were actually not deposits in the 
Japanese branches. These ‘variations merely show that 
the deposits in Japan of residents and nonresidents of 
Japan were treated differently in certain minor matters. 
They do not affect the uncontradicted evidence in the 
record that establishes that appellants’ deposits were 
made and treated as obligations of the branch banks in 
Japan. 

Moreover, there is no basis for appellants’ contention 
that the deposits were also deposits in the United States 
branches of Sumitomo and payable in the United States 
as well as in Japan. While it is undisputed that the 
Sumitomo receipts were in many instances actually re- 
deemed by the Sumitomo branches in the United States 
at the rate of exchange in effect at the date of redemp- 
tion, these redemptions were voluntary purchase transac- 
tions for the convenience of the depositors and were not 
obligatory. The statements of Mr. Takizawa (Ex. Z, 
pp. 32, 33, 34, 39, JA. 59-55) and Mr. Morita (Ex. 2A 
to Ex. Z, A. 12, J.A. 150) clearly establish that the Head 
Office of Sumitomo in Japan merely authorized the Ameri- 
can branches to purchase the yen receipts at the prevail- 
ing rate of exchange, and that in the event of such re- 
demption by the American branches appropriate entries 
were ultimately made on the time deposit ledger in the 
branch bank in Japan to remove that bank’s liability to 
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the depositor. Thus, Mr. Takizawa stated with respect 
to the redemptions by the American branches (Ex. Z; pp. 
39, 40, J.A. 144): 


Q. To the best of your knowledge, did the Foreign 
Department in Osaka, which supervised these man- 
agers, ever authorize them to make agreements to 
cash the yen. certificates in dollars? : 

A. Yes, they did. For that DUEpOSe, when they 
made the deposit, the signature cards were taken in 
duplicate and one was kept in San Francisco and one 
was sent to the Japanese branch. If the depositor 
in San Francisco wanted to have money in dollars, 
they naturally come to the San Francisco Branch. 
So it was the practice that the San Francisco Branch 
bought that receipt when the customer requested 
them to buy it. So, in practice, most of the times, 
those American branches bought that certificate or 
receipt for remittance in the erican branch.. But 
the deposit was payable in Japan, so they were not 
compelled to buy it. It is discretion of the manager. 
of that individual branch in America. * * °. 


Similarly, in the answers to interrogatories submitted 
on April 7, 1950, Mr. Tokuo Morita stated (Ex. 2A to 
Ex. Z, Q. 12, J.A. 150): 

Deposit was not payable in U.S.A. but subject: to 
parker: if so desired by depositor, only by our 
ranch concerned in U.S.A., through which relative 


remittance was first made for deposit to Japanese 
Branch and to which a copy of depositor’s signature 
was filed with, at the prevailing rate of exchange 
on Japan. It was naturally presumed that depositors 
might, some day oner their remittance to Japan, be im 


need of money. For benefit’s sake of depositors we 

requested these Branches in U.S.A. to purchase Yen 

deposit at the current buying rate of exchange and 

pay proceeds in U.S. dollar under advice to Japanese 
ranches concerned. 

Deposit Certificate only was subject to purchase by 
American Branches at then prevailing current bay- 
ing rate of exchange on Japan. However, to ac- 

le promptly to the depositor’s demand American 
Branches pareneee nes eir option, Remittance Re- 
ceipt in lien of the Deposit Certificate; provided that 
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such Remittance Receipt purchased should be replaced 
by the relative Deposit Certificate at its end, Japanese 
branch concerned. [Underscoring supplied.] : 

Appellants (page 20 of their brief) object to the district 
court’s Finding of Fact No. 11 that Sumitomo Bank Ltd., 
Japan, authorized its American branches to purchase 
deposit receipts “for the benefit of those yen depositors 
who were in need of funds.” Appellants contend that 
this Finding presents a new theory that payment was 
made only on the basis of need, which has no support in 
the record. The phraseology of the finding “in need of 
funds” is supported by the above quoted statement of 
Mr. Morita that in authorizing the American branches to 
purchase the receipts “it was naturally presumed that 
depositors might, some day after their remittance to 
Japan, be in need of money.” It is undisputed, however, 
that the receipts were purchased by the American 
branches pursuant to the authorization of the Head Office 
whenever the depositor decided that for any reason he 
wanted or needed the money. There js no contention that 
a “means” test was applied by the American branches 
in purchasing the receipts. 

There is no substantial evidence in the record to sup- 
port appellants’ contention that the parties understood 
that appellants’ deposits were legally payable in the 
United States or to support the finding of the Hearing 
Examiner relied on by appellants (page 38 et seg. of 
appellants’ brief) “that there was an understanding among 
all the holders of such certificates that they could be 
cashed in dollars at any time at the local issuing branch, 
and that this understanding was held and referred to by 
the employees of the banks with whom the yen certificates 
came in contact” (p. 12 of Hearing Examiner’s Decision, 
|], 127, J.A. 103).° The evidence relied on by appellants 
(pages 39-43 of appellants’ brief) does not establish that 
the payments by the American branches of Sumitomo con- 
stituted or were understood to constitute obligations of 
the American branches as distinct from voluntary pay- 
ments for the convenience of the depositor. The testi- 
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mony of S. Kimura, agent for many of the depositors, 
and of Sumitomo depositors Takeshi Ikeda and Sekizo 
Yoshikawa, relied on by appellants (pages 39 to 42 of 
appellants’ brief), merely show that they were familiar 
with the voluntary practice of the American branches of 
Sumitomo to redeem the receipts at the yen-dollar rate 
of exchange at the date of receipt. 

The following colloquy with Mr. Ikeda shows that in 
making his deposit he knew he was making a yen deposit 
and that he was not relying on any representation of 
the Bank with respect to legal place of payment (Tran- 
script, Vol. 1, pp. 54, 68, J-A. 30, 33): 


* * * This yen, you mean—see, if I buy this, it tarn 
into the yen, just like this. I didn’t make a saving 
on dollars, see? You know, some people they just 
save in American dollars and in the Sumitomo Bank. 

Q. Yes, I understand. These are yen i t 

Aes Yess iit % 

Q. And if it (certificate) said poate in Japan, 
you didn’t read it and you didn’t know about. it? 

A. Well, that, I heard about you could cash it in 
the United States so I didn’t pay no attention. 

Q. I know, but if your certificate said it was pay- 
able in a bank in Japan, you didn’t read it? 

A. No, I didn’t read it. 

Q. And you were not concerned about it? 

A. No. 

The letter of the San Francisco Branch of the Sumitomo 
Bank of January 4, 1936, to Mr. Shinichi Ikeda (Claim- 
ant’s Exhibit No. 20, J.A. 126) relied on by appellant 
(page 42 of brief) merely stated: 

As we cannot accept mt yen deposits in America, 
we named the Hiroshima Branch of our bank as your 
yen deposit bank, Hiroshima being your home town. 
However, if you need money at any time, this branch 
office will repay it with American money. 

This letter expressly informs Mr. Ikeda that his deposit 
was made in the Hiroshima Branch and not in the San 
Francisco Branch. The reference to repayment by the 
American branch in case of need is obviously to the 
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voluntary redemption practice described by Mr. Taki- 
zawa and Mr. Morita. 

Appellants rely (appellants’ brief, pp. 42-44) on a Cir- 
cular of the Sumitomo Bank Ltd, Los Angeles which 
contained the following statement (page 50, Claimants’ 
Exhibit No. 20, J-A. 124): 


1. We have established a system of overseas term 
deposits replacing the term deposit and special term 
deposit system 0: the home country, they having been 
eliminated at this time. We will take your deposit 
as the deposit of a bank of your choice, either the 
Head Office of the Sumitomo Bank, or any of its 
branches located in the Japanese homeland. 

2. The term of the overseas term deposit is six 
months, and we will repay both the principal and 
interest at maturity. ° ° * 


This is the only Sumitomo circular appearing in the 
record and was attached to the affidavit of S. Kimura. 
The first paragraph of the Circular identifies the deposit 


as an overseas deposit in a branch in Japan. The state- 
ment that the Los Angeles Branch will repay both the 
principal and interest at maturity is consistent with the 
voluntary redemption procedure described by Mr. Taki- 
zawa and Mr. Morita. Moreover, in testifying in Los 
Angeles on October 24, 1955, Mr. Kimura said with re- 
spect to this Circular (Transcript, Vol. 3, p. 52, J.A. 42): 


2. And did you find that circular in the hands of 
a depositor of the Los Angeles branch of the Su- 
mitomo B: 

A. Yes. : 

Q. Did you find other depositors of that bank with 
similar circulars? 

‘A. I don’t have this kind of circular, very many 
of them. But, some had it. 

Q. Some had it, not too many? 

A. Yes. Yes. 


The Director after considering the entire record in- 
cluding both the mechanism of the yen deposits as de- 
veloped by the testimony of Messrs. Takizawa, Morita 
and Sawada on the one hand, and the testimony of the 
depositors and Mr. Kimura, concluded : 
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The evidence does not indicate that more than a 
small minority of the claimants against Sumitomo 
Bank, Ltd. knew of and relied upon such ((circular] 
letters in purchasing yen certificates. Nor does it 

that claimants relied upon such letters in 

to maintain their yen deposits. \[Finding 

vidence of any reliance upon representations or 

romises regarding payment in dollars by the Cali- 

ornia branches of Sumitomo Bank, Ltd. was mi- 
nuscule. [Conclusion 4, J.-A. 83.] 

No issue of credibility of witnesses was presented 
by this reversal of the finding of the Hearing Examiner 
by the Director. The Director did not disbelieve the 
testimony of the witnesses relied on by the Hearing Ex- 
aminer. He merely concluded that their testimony did 
not have sufficient weight to justify the finding of the 
Hearing Examiner that the Sumitomo depositors under- 
stood that their deposits were legally payable in the 
United States. 

There is no merit in appellants’ contention (page 47 
of appellants’ brief) that the records of the American 
branches of Sumitomo treated appellants as depositors 
of those branches. While appellants state that “when 
each claimant made his deposit of dollars in an American’ 
bank, that bank made an entry on its record showing that 
the claimant was a depositor, computed interest regularly 
and kept those records current so as to permit immediate 
payment on demand,” they have failed to cite any specific 
Sumitomo records in support of their allegation. On the 
other hand, Mr. Morita stated in the answers to inter- 
rogatories submitted on April 7, 1950 (Ex. 2A to Ex. 
Z, J.A. 148, 150). 

So far as our Branches in U.S.A., hereunder men- 
tioned, are concerned, we wish you to know, before 
you read our answers to your questions, that these 
Branches had never been engaged in receiving for 
their own account, deposits either in U.S. dollars or 
in Japanese yen, but Tad only exercised their rights 
of effecting foreign exchange transactions within the 
scope of authorization given under State Law in which 
jurisdiction these branches were located * ° °. 
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9. Thus, Time deposit was made only in Yen with 
the Branches in Japan. American Branches were 
considered merely processing offices, ate 


Farthermore, there is no merit to appellants’ contention 
(page 57(a) of appellants’ brief) that Sumitomo was 
estopped to deny an obligation to pay on demand in the 
United States because of representations or promises 
that bank officials had made concerning the payment of 
the deposits. A prerequisite for the application of the 
doctrine of estoppel is that the person invoking it must 
have been induced to change his position. Gajanich v. 
Gregory, 116 Cal. App. 622, 3 P. 2d 389, 393. 

Therefore, it is clear that the findings of the Director 
that the yen deposits were payable only in Japan and not 
in the United States were supported by substantial un- 
contradicted and credible evidence and were obviously 
not “clearly erroneous.” Hence, it is clear that those 
findings were properly sustained by the district court. 

Tt is equally clear that there is no basis for appellants’ 


contention (appellants’ prief, p. 38) that “the District 
Court completely failed to review the evidence and failed 
to make the independent f that evidence re- 


” 


reviewed the entir 

court properly re 

hearing on the issues 0 

respect to judicial review 0 

and under the above-discuss 

appellants were not entitled to such ar 

dence in proceedings under Section 34 of the Act. Inter- 
national Silk Guild v. Rogers, 104 App. D.C. 330, 262 
F, 2d 219, 224; Retssner v. Rogers, 107 App. D.C. 260, 
976 F. 2d 506, 509, cert. den., 364 U.S. 816. 

‘As we have shown that the Director correctly found 
that the yen deposits were payable only in Japan, it is 
clear that—and appellants concede (brief, p. 55)—the 
post-war rate of exchange of 361.55 yen to the dollar is 
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applicable pursuant to the “judgment day” rule fixed by 
the Supreme Court in Deutsche Bank v. Humphrey, 272 
U.S. 517. 


Vv. 


Even Assuming Arguendo That the Yen Deposits Were 
Payable in the United States on Demand for the 
Post-War Rate of Exchange of 36155 Yen to the 
Dollar Must Be Applied. 


Assuming arguendo that the yen receipts were payable 
in the United States on demand, as contended by appel- 
lants, the post-war rate of exchange of 361.05 yen to the 
dollar would still be applicable. It is a well established 
rule of the federal courts that where a foreign currency 
obligation is payable in the United States, it is to be 
converted into dollars at the rate of exchange on the day 
the right arises. This is the so-called “breach day” rule. 
Hicks v. Guinness, 269 U.S. 71; Sutherland v. Mayer, 271 
U.S. 272, 295; International Silk Guild v. Rogers, 104 
App. D.C. 330, 262 F. 2d 219; see Shaw, Savill, Albion 
& Co. Lid. v. The Fredericksburg, 189 F. 2d 952, 955 
(C.C.A. 2). 

In the instant case, the appellants contend that the 
Sumitomo yen receipts were payable in the United States 
on demand and that the breach of contract occurred on 
December 8, 1941, when Sumitomo’s American branches 
and affiliates were closed because of the outbreak of war, 
thus waiving the requirements of a demand. Upon these 
assumptions, under the above-cited cases, the yen. obliga- 
tion of Sumitomo to each appellant would be converted 
into dollars at the yen rate of exchange in effect on that 
date. But on that day, December 8, 1941, there was no 
rate of exchange between the yen and the dollar (Inter- 
national Silk Guild v. Brownell, 150 F. Supp. 545, 549 
(D.D.C.)), and indeed there had been none since the 
blocking of Japan under Executive Order No. 8389, as 
amended on July 25, 1941. : 

Where no rate of exchange exists on the date of breach, 
the federal courts have consistently applied the first avail- 
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able rate subsequent to the date of breach. Thus, in 
Sutherland v. Mayer, 271 US. 272, a suit by the Custodian 
for an accounting of assets of a partnership, one partner 
being a United States resident and the others residents of 
Great Britain and Germany, which was dissolved by the 
outbreak of World War I, the Court held that in valuing 
the German partnership assets the breach date rule was 
applicable and that the breach date was July 14, 1919, 
when commercial intercourse with Germany became lawful. 
Since there was no rate of exchange for the German 
mark in effect on that date, the first available subsequent 
date, that of July 17, 1919, was used. 

Similarly, in International Sik Guild v. Rogers, 104 
App. D.C. 330, 262 F. 2d 219, this Court in affirming the 
decision of the District Court ruled that Asahi’s debt to 
the Silk Guild constituted a yen obligation payable in the 
United States which arose on October 31, 1942, when 
Asahi’s property in the United States was vested by the 
Custodian. Judge Fahy stated (262 F. 2d at page 224): 


As there was no exchange rate of yen into dollars 
during the war, the District Court made the conver- 
sion by use of the first official postwar rate of ex- 
change, resulting in judgment for the Guild for 
$222.16. 
On the authority of Sutherland v. Mayer, supra, this 
Court applied the post-war rate of exchange of 361.55 yen 
to the dollar to Asahi’s yen debt to the International Silk 
Guild. 

It is of particular importance here to note that this 
Court in the International Sik Guild case rejected the 
argument (made by appellants on page 63 of their brief) 
that reference should be made to 2 neutral currency, in 
fixing the rate of exchange in time of war. Judge Fahy 
stated in his opinion (262 F. 2d at 225 fn. 9): 


‘We have considered the possibility of a different 
approach. As the Guild points out, in October 1942 
there was an established exchange rate between yen 
and Swiss francs and between Swiss francs and 
dollars. The Guild argues that it is more equitable 
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and hence more desirable to translate yen into dollars 
through the use of this means. A somewhat similar 
method was used in the English Court of Common 
Pleas in 1803; an indirect exchange rate was used 
in reaching the amount of a debt due in French 
Livres Tournois when there was no exchange rate 

France and England due to war but there 
was between francs and Hamburg currency and be- 
tween the latter and English pounds. See Pollard v. 
Herries, 127 Eng. Rep. 183 (C.P.). And see Bank 
Mizrahi, Ltd. v. Chief Executive Officer, Tel Aviv, 10 
Palestine LR. 364. By reason of Sutherland v. 
Mayer, supra, however, we conclude that we should 
not accept this possible approach. 


Nor is there any merit to appellants’ contention (page 
61 of their brief) that the International Silk Guild case 
is not applicable since it involved facts entirely different 
from those of the subject case. Both cases relate to yen 
obligations of a Japanese business enterprise which could 
not be paid until commercial intercourse was resumed 
between Japan and the United States after the end of 
World War Il. Appellants cannot escape from the fact 
. that the debtor against whom appellants’ claims are as- 
serted is the Sumitomo Bank Ltd., Japan, and not the 
American branches and affiliates alone. The appellants 
seek to be paid out of the vested assets of Sumitomo 
Bank Ltd., Japan, and of all its American branches and 
affiliates. As a result of the blocking of property of 
Japanese nationals on July 25, 1941, under Executive 
Order No. 8389, the obligation of Sumitomo to pay the 
yen receipts to residents of the United States was sus- 
pended. Sutherland v. Mayer, 271 U.S. 272, 288. It was 
only upon the issuance on March 4, 1947 of General 
License No. 94 and Public Circular 25 (12 Fed. Reg. 
1457, 1459) when general commercial intercourse was 
resumed between Japan and the United States that Su- 
mitomo’s obligation to pay the yen became operative and 
settlement became possible. 

Appellants’ allegation (page 4 of their brief) that a 
stipulation was entered into between counsel for appel- 
lants and the Office of Alien Property “by which it was 
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agreed that if the claims were payable in the United 
States in dollars the rate of 23.4 cents per yen would 
apply” is utterly without foundation. The pre-hearing 
stipulation of April 2, 1953 (Tr. pp. 97-102, J.A. 59) 
merely stated: 


the claimants contend that they are entitled to be 
paid at the rate of 23.4 cents per yen, plus interest. 


At the hearing in Los Angeles on October 25, 1955, it 


was agreed and stipulated by counsel (Transcript of 
Hearing, Vol. IV, pp. 5, 6, J.-A. 43): 


that the average United States dollar value of 
Japanese yen for the period of time mentioned, was 
as follows. These figures were obtained from the 
reports of the Federal Reserve Board for the periods 
in question. 

e dollar value of the yen for the year 1933, the 
average dollar value, was .25646 dollars per yen. 


For the months January through August 1941, 


23439. 


No stipulation was entered into for any month subsequent 
to August 1941. 

At the hearing in Washington, D. C. on February 21, 
1956 (Transcript, Vol. IX, p. 124, J.A. 56), it was 
stipulated that the Hearing Examiner would take judicial 
notice of the pre-war rates of exchange appearing on 
page 673 of the Banking and Monetary Statistic of the 
Federal Reserve Board of Governors (1943). The last 
average monthly certified rate of exchange appearing 
in that source was $.234390 per yen, based on quotations 
through July 25, 1941. There are no quotations after 
July 25, 1941, more than 4 months before December 8, 
1941. Thus, no stipulation was entered into between 
appellants and appellees with respect to the existence of 
a yen-dollar rate of exchange subsequent to July 25, 
1941. There is absolutely no question that during the 
entire course of this litigation appellee has consistently 
maintained that there was no yen-dollar rate of exchange 
subsequent to July 25, 1941. 
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The findings of the Hearing Examiner that the rate 
of exchange on December 8, 1941, was 23.4 cents to the 
yen was entirely unsupported by evidence in the record. 
With respect to this rate, the Hearing Examiner stated 
in his Recommended Decision (J-A. 110): 


On December 8, 1941 the yen was worth $.234. 
This was agreed upon as the pre-war rate by stipu- 
lation of the parties. It can be assumed that this 
rate continued for a few days. As the Court said 
in Sutherland v. Mayer, supra, it ‘seems near enough 
to the designated date.’ ere is also direct evidence 
in the record to this effect and it is not disputed. 


As was shown above, there was no stipulation of the 
parties with respect to any yen-dollar rate subsequent to 
July 25, 1941. There is no evidence in the record that 
establishes a dollar-yen rate of exchange on December 8, 
1941. The letter of January 19, 1956 from the Union 
Bank & Trust Co. of Los Angeles (Claimants’ Exhibit 
36, J.A. 132) stating that the Trust Company was notified 


by its correspondent in Switzerland that the Japanese 
yen was traded on December 8, 1941, at Swiss Franc 1.01 
is without probative force, in view of this Court’s rejec- 
tion of a neutral currency rate in the International Sik 
Guild case, supra (262 F. 2d at 225, fn. 9). General 
Order No. 30 of the Office of Alien Property relied on 
by appellants (page 50 of appellants’ brief) fixed a yen- 
dollar rate of 23.40 “solely for the purpose of discharging 
claims and rights of foreign countries and nationals 
thereof against citizens and residents of the United States 
which by contract or agreement made or entered into by 
the parties prior to vesting are dischargeable by payment 
in monetary units of certain enemy countries and which 
have heretofore been or shall hereafter be vested by the 
Custodian * * *.” Thus, by its very terms, the Order 
has no application to this case. In any event, the Order 
was revoked in December 1952, 17 Fed. Reg. 11784. 

In contrast, the finding of the Director that there was 
no dollar-yen rate of exchange subsequent to July 25, 
1941 (page 20 of the Decision of the Director, T. 162, 


32 


J.A. 88), is supported by the statistical tables of the 
Board of Governors of the Federal Reserve System 
(Banking and Monetary Statistics, p. 675) which show 
yen-dollar quotations only through July 25, 1941. 


CONCLUSION 


The district court’s order granting appellee’s motion 
for summary judgment dismissing the complaint should 
be affirmed. 


Respectfully submitted, 


WiLLiaM H. ORRICK, JR., 
Assistant Attorney General, 


MorToN HOLLANDER, 

ARMAND B. DUBOIS, 
Attorneys, 
Department of Justice, 
Washington 25, D. C., 


Attorneys for Appellee. 
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APPENDIX 


Section 34 of the Trading with the Enemy Act, 60 Stat. 
925, 50 U.S.C. App. 34. 

Sec. 34(a). Any property or interest vested in or 
transferred to the Alien Property Custodian (other than 
any property or interest acquired by the United States 
prior to December 18, 1941), or the net proceeds thereof, 
shall be equitable applied by the Custodian in accordance 
with the provisions of this section to the payment of debts 
owed by the person who owned such property or interest 
immediately prior to its vesting in or transfer to the 
Alien Property Custodian. No debt claim shall be allowed 
under this section if it was not due and owing at the time 
of such vesting or transfer, * * * Any defense to the 
payment of such claims which would have been available 
to the debtor shall be available to the Custodian, except 
that the period from and after the beginning of the war 
shall not be included for the purpose of determining the 
application of any statute of limitations. ° ° ° 


Sec. 34(c) The Custodian shall examine the claims and 
such evidence in respect thereof as may be presented to 
him or as he may introduce into the record and shall 
make a determination, with respect to each claim, of allow- 
ance or disallowance, in whole or in part. 


Section 34(e). If the aggregate of debt claims filed 
as prescribed does not exceed the money from which, in 
accordance with subsection (d) hereof, payment may be 
made, the Custodian shall pay each claim to the extent 
allowed, and shall serve by registered mail, on each claim- 
ant whose claim is disallowed in whole or in part, a notice 
of such disallowance. Within sixty days after the date 
of mailing of the Custodian’s determination, any debt 
claimant whose claim has been disallowed in whole or 
in part may file in the District Court of the United States 
for the District of Columbia a complaint for review of 
such disallowance naming the Custodian as defendant. 
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Such complaint shall be served on the Custodian. The 
Custodian, within forty-five days after service on him, 
shall certify and file in said court a transcript of the 
record of proceedings in the Office of Alien Property 
Custodian with respect to the claim in question. Upon 
good cause shown such time may be extended by the 
court. Such record shall include the claim as filed, such 
evidence with respect thereto as may have been presented 
to the Custodian or introduced into the record by him, 
and the determination of the Custodian with respect there- 
to, including any findings made by him. The court may, 
in its discretion, take additional evidence, upon a showing 
that such evidence was offered to and excluded by the 
Custodian, or could not reasonably have been adduced 
before him or was not available to him. The court shall 
enter judgment affirming, modifying, or reversing the 
Custodian’s determination, and directing payment in the 
amount, if any, which it finds due. 

Section 34(f). If the aggregate of debt claims filed 
as prescribed exceeds the money from which, in accord- 
ance with subsection (d) hereof, payment may be made, 
the Custodian shall prepare and serve by registered mail 
on all claimants a schedule of all debt claims allowed and 
the proposed payment to each claimant. In preparing 
such schedule, the Custodian shall assign priorities in 
accordance with the provisions of subsection (g) hereof. 
Within sixty days after the date of mailing of such 
schedule, any claimant considering himself aggrieved may 
file in the District Court of the United States for the 
District of Columbia a complaint for review of such 
schedule, naming the Custodian as defendant. A copy 
of such complaint shall be served upon the Custodian and 
on each claimant named in the schedule. The Custodian, 
within forty-five days after service on him, shall certify 
and file in said court a transcript of the record of pro- 
ceedings in the Office of Alien Property Custodian with 
respect to such schedule. Upon good cause shown such 
time may be extended by the court. Such record shall 
include the claims in question as filed, such evidence with 
respect thereto as may have been presented to the Cus- 
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todian or introduced into the record by him, any findings 
or other determinations made by the Custodian with re- 
spect thereto, and the schedule prepared by the Custodian. 
The court may, in its discretion, take additional evidence, 
upon a showing that such evidence was offered to and 
excluded by the Custodian or could not reasonably have 
been adduced before him or was not available to him. 
Any interested debt claimant who has filed a claim with 
the Custodian pursuant to this section, upon timely ap- 
plication to the court, shall be permitted to intervene 
in such review proceedings. The court shall enter judg- 
ment affirming or modifying the schedule as prepared 
by the Custodian and directing payment, if any be found 
due, pursuant to the schedule as affirmed or modified and 
to the extent of the money from which, in accordance 
with subsection (d) hereof, payment may be made. Pend- 
ing the decision of the court on such complaint for review, 
and pending final determination of any appeal from such 
decision, payment may be made only to an extent, if 
any, consistent with the contentions of all claimants for 
review. 

Bule 56 of the Federal Rules of Civil Procedure pro- 
vides, in part: 


(b) A party against whom a claim, counterclaim, or 
cross-claim is asserted or a declaratory judgment is 
sought may, at any time move with or without support- 
ing affidavits for a summary judgment in his favor as 
to all or any part thereof. 

(c) The motion shall be served at least 10 days before 
the time fixed for the hearing. The adverse party prior 
to the day of hearing may serve opposing affidavits. The 
judgment sought shall be rendered forthwith if the plead- 
ings, depositions and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is 
entitled to judgment as a matter of law. eee 
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